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CHAPTER I. THE PROBLEM 


» EA The Commission's Terms of Reference and Its Preliminary Report. 


This paper has been written in response to a request from 
the Director of Research for an "essay" on the Canadian constitution 


in relation to the problem of bilingualism and biculturalism. 


It has obviously been necessary to make certain assump- 
tions concerning the nature of this problem, and indeed, to antici- 
pate to some extent the conclusions of the Commission itself. We 
must agree on the general nature of the problem before we can 


usefully consider its constitutional implications. 


The Commission's terms of reference and its Preliminary 
Report give us some idea as to what is considered to be the ideal 
relationship between the French-speaking and English-speaking 
communities in Canada and as to what the Commission has discovered 
concerning the nature of French Canada's dissatisfaction with its 


present position in Confederation. 


The Commission's terms of reference commit it to a 
consideration of how best to promote the achievement of a consti- 
tutional and political goal, which is described as the development 
of "the Canadian Confederation on the basis of an equal partnership 
between the two founding races, taking into account the contribution 
made by the other ethnic groups to the cultural enrichment of 
Canada and the measures that should be taken to safeguard that 
contribution". The Commission has emphasized that the master idea 


in its terms of reference and the key to the nature of its task is 
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the principle of "an equal partnership between the two founding 
races".+ It points out, however, that its terms of reference also 
postulate "the existence of a Canada united by a common political 


regime".© 


Thus a constitutional study related to the work of the 
Commission must consider the constitutional arrangements which are 
best adapted to the achievement of the overall objective of a 
united Canada based on an equal partnership of the two founding 
races. What is the point of departure for such a study? It 
would seem to be what has given rise to the present constitutional 
crisis in Canada, that is, the profound dissatisfaction of French 


Canada with its position in Confederation. The Commission has 


3 


expressed the view that this is the natural approach to its inquiry: 


It must be recognized at the outset that the Commis- 
Sion was appointed, at least to some extent, for the 
purpose of studying the grievances, which French-Canadians, 
and particularly those in the Province of Quebec, have 
been expressing more and more vigorously. It is French 
Canada which, through its spokesmen, has been expressing 
dissatisfaction with the present state of affairs and 
insisting that it is the victim of inequalities which 
it finds unacceptable. For that reason we were led to 
study first those areas where grievances are already 
numerous and where the status quo is under examination. 
Any other approach would be unrealistic. 


What, in a general way, does the Commission's Preliminary 
Report disclose about the nature of the French-Canadian grievance? 
The following passage is strongly suggestive of the essential cause 
of the dissatisfaction:* 


According to many French-speaking people who spoke 
to us, the principal institutions in the country are 
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frustrating their desire to live their lives fully as 
French Canadians. This situation, they said, prevails 
even in Quebec itself inside the economic institutions 
of the province: such and such a plant in the locality, 
managed by English-speaking people, was carrying on its 
business as though it were in "colonial territory", and 
was preventing the majority of its employees from 
working in their mother tongue once they reached a 
certain level. The Mnglish-speaking managerial group 
-- often a tiny proportion of the population -- felt no 
need to speak French and, as a result, rarely bothered 
to learn it. These people freely admitted that this 
sort of situation was not new and that, on the contrary, 
it has always existed in Quebec. But they added that 


they could no longer allow it to continue. 


2. The Constitutional Implications of French-Canadian Aspirations. 


French-Canadian dissatisfaction with the present state of 
Confederation is broadly of two kinds, both closely related to each 
other: a) French-Canadian language and culture do not have equal 
status, with the result that the French-Canadians do not feel that 
they have equal opportunity; and b) French-Canadians do not have 
the share of economic benefits and influence to which they feel 
they are entitled. One is the problem of cultural isolation and 
inferiority; the other, the related problem of social and economic 
inferiority. The French-Canadian seeks to play a more vigorous 
and influential role in the life of the country at all levels of 
activity and achievement: government, business, and the professions. 
He seeks the power, prestige, and material rewards of success in 
these fields. The present discontent in Quebec is chiefly that of 
a frustrated middle class who feel that they do not compete on 


equal terms with their English-speaking counterparts. 


It is a mistake, however, to view the present bicultural 
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crisis solely in terms of French-Canadian grievances; the positive 
side is an energetic desire by French-Canadians to solve their 
problems by instruments of their own creation. This is the essential 
drive behind the demand for constitutional change. The French- 
Canadian nation seeks the political and economic powers which it 
considers necessary to permit it to make a great leap forward in 
enhanced personal dignity, improved living standards and richer 
opportunities for personal development. There is, of course, a 
strong element of isolation in the reaction of many to the baffling 
and discouraging problem of how a French-speaking minority can 
survive culturally on the North American continent, but the dominant 
force in French Canada today is a vigorous activism that is flexible 
and out-reaching in its efforts to bring the community forward in 
terms of the highest standards established in the Western world. 

The emerging purpose is to use political power to effect a rapid 
revolution in the social and economic condition of the French- 


Canadian people. 


Indeed, the present constitutional tension arises princi- 
pally from the conviction of French-Canadian leadership that 
provincial governmental power is the chief instrument of French 
Canada's emancipation. The state is seen by French-Canadians as 
the only power available to them by which they can hope to achieve 
a measure of control over their sociai and economic destiny. It 
is the only force which they can set up against the concentration 
of economic power in the hands of English-speaking Canadians. They, 


therefore, seek an increasing measure of recognition for their state 
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and all the powers -- legislative, administrative, and financial -- 
which are necessary to enable it to pursue the objectives of French- 


Canadian emancipation. 


Obviously, the solutions to the present dissatisfaction 
felt by French-Canadians are by no means all of a legal or consti- 
tutional nature. They lie in many cases in a change of attitude 
and practice by Canadians in all walks of life. The problem of 
cultural prejudice cannot be overcome by legislation, nor can people 
be coerced by law to understand and sympathize with another language 
and culture. The problem is also one of French-Canadian motivation: 
a@ Willingness to adapt to the requirements of modern business 


activity in terms of training, commitment, and mobility. 


If we are to believe what we are told on every side, the 
French-Canadian feels an alien in his own country. He feels that 
he has been relegated to an inferior status because of his language 
and culture. His self-esteem is constantly challenged. He is no 
longer prepared, however, to wait for the slow dissipation of 
cultural prejudice and the even slower spread of bilingualism. He 
has lived too long with a sense of alienation, inferiority, and 
frustration to wait upon the evolution of attitudes. He seeks a 


solution which he can fashion with his own hands. 


Constitutionally, the choice is between creating a Quebec 
in which the French-Canadians may have, not merely an equal opportunity 
for advancement in business, but in time an advantage over English- 
speaking inhabitants in the province, and creating the conditions 


of cultural equality in Canada which will enable the French- 
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Canadians to live and work anywhere in the country without a sense 


of being handicapped. 


The constitutional objectives of the present political 
leadership of French Canada, which seeks a solution to the bicultural 
problem in political association and co-operation with the rest of 
Canada, may be summarized as follows: a) recognition of the French- 
Canadian "nation" as an equal partner in Confederation; »b) recogni- 
tion of the Quebec "state" as the special instrument for safeguarding 
and promoting the interests of the French-Canadian "nation" within 
Confederation; and c) recognition of the powers which the Quebec 


"state" requires for this purpose. 


These objectives must be reconciled with the federal 
purpose and the responsibilities and constitutional requirements 
of the federal government. There is reason to believe that the 
Honourable Mr. René Iévesque, then Quebec Minister of Natural 
Resources, expressed in an interview which he gave to Le Devoir on 
July 5, 1963, an approach to this issue which commands, and will 
continue to command, the support of a majority of the population 
in the province of Quebec: 

. if Canada wants to be healthy, then, within it, the 
legislative, fiscal, and administrative powers of the 
nation-State that is Quebec, and its role, must become 
as broad and autonomous as the federal system can stand. 
This is an absolute priority; it is the federal priorities 
that must be residual. 

In this same interview, we find emphasis on the three 


essential concepts underlying the thinking of responsible political 


leadership in Quebec: the idea of a French-Canadian nation, the 
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idea of a Quebec state, and the idea that Quebec has special require- 
ments because of its special responsibilities. These ideas are 
accepted as the fundamental assumptions of this study because they 
are believed to be viable ideas which will continue to command 
support and exercise influence in the political life of the province 


and the country for as long as one can foresee. 


Before considering the detailed implications of these 
three assumptions, it is appropriate to turn to a consideration 
of the federal purpose and the essential constitutional requirements 


of the federal government. 


Ds The Federal Purpose and the Essential Constitutional Requirements 
of the Federal Government. 
One of the chief difficulties in connection with the 
question of constitutional revision today is that there has not 
as yet been any serious public attempt to define the federal purpose 
in terms which might indicate the essential constitutional require- 


ments of the federal government. 


It is clear that the role of the federal government has 
undergone a profound change of emphasis in recent years. This is 
owing to Canada's changing political and economic relations in the 
world community. Since the Second World War, Canada has become 
integrated into the North American economy to a degree that permits 
little further choice in terms of world trading patterns and 
domestic business relationships. This was the result of the post- 


war national policy to stimulate the economic development of the 
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country as rapidly as possible with the only available instrument 

at hand -- American capital. It was a policy that was achieved by 
administrative encouragement rather than the exercise of legislative 
power. Ottawa acted as a commercial clearing house for American 
investors and a large sales agency for the promotion of Canada as 

a place to establish business. In the fields of foreign policy 

and defence, Canada has been gradually forced to assume a relatively 
less important role than that of the "honest broker" between Great 
Britain and the United States. This has been due to the decline 

of Great Britain's power and influence in world affairs and its 


own relative dependence on American leadership. 


There is no doubt that foreign policy and defence -- the 
issues of peace and war -- must remain matters of the gravest 
concern to Canadians and the chief responsibility of their federal 
government, but they are not functions which, in the present 
context of world power relations, can give the people of Canada an 
inspired sense of purpose. The fate of Canada will inevitably be 
decided by American policy. This was clearly demonstrated, if 
further demonstration was required, by the defence controversy which 
Played an important part in the defeat of the Diefenbaker government 
in 1963. Canada can no doubt still create difficulties for the 
great powers from time to time, but she cannot profoundly influence 
the course of world affairs, and indeed, has no alternative but to 
support the broad lines of American policy. Unlike France, which 
aspires to leadership of a large and relatively self-sufficient 


economic community with opportunities for close political and 
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cultural co-operation, Canada is now an inseparable part of North 


American civilization and has no world options of its own. 


There remains, however, an important national purpose to 
be furthered by the federal government and that is the maintenance 
and development of Canada's relative position in the world economy 
by the promotion of world trade and the attraction of foreign 
capital. The most useful function that the federal government can 
perform today is to act as a co-ordinated selling agency for 
Canadian products. World trade today requires the effort of 
national agencies with the resources, personnel and international 
contacts required to compete for large markets, which tend to move 
in blocks. This is owing to the requirements for credit and 
financing which make it necessary for nations to consolidate their 
debts and deal with one or two major customers or bankers. The 
pattern of world trade today is increasingly one of governments 
going out to obtain blocks of business for re-distribution in 
their own countries by competitive bid. It might be that this 
function could be performed by the Canadian provinces acting 
together and establishing common agencies for the promotion of 
their foreign trade, but it is unlikely that such a system, requiring 
continuous and smooth working agreement and co-operation, would be 
as satisfactory and effective in the long run as the federal 


government acting alone. 


A significant measure of the adequacy of governmental 
power today is the extent to which it permits effective economic 


planning. The First Annual Review of the Economic Council of 
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Partin’ formulated a national economic purpose for the period 1965 
-1970 in terms which provide a convenient frame of reference for 
consideration of the legislative and administrative powers required 
by the two co-ordinate levels of government and of the necessity 

of a high degree of inter-governmental co-operation and co-ordination. 
The goals are, in the words of the Deutsch Report: a full 
employment, a high rate of economic growth, reasonable stability 

of prices, a viable balance of payments, and an equitable distribu- 
tion of rising incomes. The overall objective is to attain these 
ends, which are not always compatible, in the fullest possible 
measure. The Deutsch Report has emphasized that success in this 
great national purpose will require co-operation and co-ordinated 
planning by government, business, and labour, but it underlines 


the necessity of a greater initiative by government. 


The Deutsch Report is a peremptory economic answer to 
political theories of separatism. It emphasizes the complexity 
and inter-dependence of the national and continental economies and 
the very intimate relationship between Canadian economic welfare 
and world economic and commercial conditions. It demonstrates that 
the Canadian future lies not in isolationism and unco-ordinated 
initiative, but in an increasing measure of co-operation and 
co-ordination between all the interests and institutions having 
power to influence the course of economic events. The general 
conclusion to be drawn from the Report is that economic planning 


is the most urgent task of government in Canada today. 


When we examine the question of legislative power in the 
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light of these general economic objectives, we are faced with the 
necessity of a co-ordinated national effort whether that is achieved 
by federal governmental power or by co-operation between the two 
co-ordinate levels of government or by a combination of both. In 
effect, the Deutsch Report is one of the most compelling contemporary 
statements of the relative importance of the role of the federal 
government. At the same time, it is highly suggestive of the 
important functions to be performed by regional and local government. 
It is a realistic, practical framework in which to consider the 
question of constitutional revision and the ideal character of 
political and constitutional relationships in Canada. The conclusion 


is inescapable: the future lies with co-operative federalism. 


It is clear, moreover, that the present impulse and direction 
in Quebec government policy is that which must be pursued with 
increasing vigour by the country as a whole. It is the most vigorous 
exercise of governmental initiative in the fields of regional economic 
planning, education and pkbn tea, training, the stimulation of 
industrial development, the raising of standards of social welfare, 
and a more just distribution of income. But the economic goals laid 
down by the Deutsch Report cannot be achieved by the unco-ordinated 
efforts of regional governments alone. Indeed, Quebec cannot achieve 


its own goals without a co-ordinated national effort. 


Tf Canadians are to achieve the economic objectives defined 
by the Deutsch Report, primary governmental responsibility for the 
specific tasks implied by these objectives would appear to fall 


naturally into the following broad divisions: 
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(a) Monetary policy, by which we must reconcile in the 
fullest possible measure of compatibility the requirements 
of an adequate money supply for a rapid rate of economic 
growth and a reasonable stability of prices to maintain 
the relative standard of living at home and the competitive 
position abroad, must remain the responsibility of the 


federal government; 


(bo) The necessity of increased emphasis on education, 
and in particular on the technical training required 
for a high degree of mobility and adaptability to 
technological change, must remain the primary responsi- 


bility of the provincial governments; 


(c) Fiscal policy and the related subject of government 
spending should continue to be shared according to an 
agreed order of priorities determined by the closest 


co-operation and co-ordination of government policies; 


(ad) Because of the urgency and overriding importance 
of the fundamental goals of the Quebec “revolution”, 
the first priority in the field of social welfare and 
redistribution of income must be provincial, subject 
to inter-governmental agreement as to what is just and 
reasonable in terms of inter-regional distribution and 


the maintenance of minimum standards of national welfare; 


(e) Primary responsibility for a co-ordinated national 


effort to promote Canada's international trade by the 
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negotiation of tariff and exchange agreements and the 
aggressive development of markets must necessarily 
rest with the federal government, but the closest 
possible consultation and co-operation should be 
maintained with the provincial governments and all 
reasonable scope given to the latter for their ow 
efforts to attract capital and develop markets for 


their products. 


4, The Recognition of the French-Canadian Nation as an Equal 
Partner in Confederation. 

As already indicated, this is the basic assumption or 
working premise of the Commission's inquiry. It is not easy to 
determine the precise content and current reality of the present 
concept of "the French-Canadian nation", and no doubt there will 
be other studies more precisely directed to this question, but it 
is necessary here to consider what is essentially implied in the 
concept in order to be able to express an opinion on the constitu- 
tional implications of the goal which has been assumed in the 


Commission's terms of reference. 


Mr. Pierre-Elliott Trudeau has spoken, with reference 


7 


to "the French-Canadian nation”, as follows: 


The nation is, in fact, the guardian of certain very 
positive qualities: a cultural heritage, common traditions, 
a community awareness, historical continuity, a set of 
mores, all of which -- at this juncture in history -- go 
to make a man what he is. Certainly these qualities 
are more private than public, more introverted than 
extroverted, more instinctive and primitive than 
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intelligent and civilized, more self-centred and 
impulsive than generous and reasonable. They belong 
to a transitional period in world history. But they 
are a reality of our time, probably useful, and in 
any event considered indispensable by all national 
communities. 

There are several practical issues suggested by this 
notion of the recognition of the French-Canadian nation as an equal 
partner in Confederation. What is basically involved is recognition 
of and respect for French-Canadian culture, but since language is 
the vehicle of culture, the first and immediate objective is 
recognition of the equal status of the French language in Canada 
and practical implementation of this recognition in daily life. 

If Canada was in fact a truly bilingual country the question of 

formal or constitutional recognition would be relatively unimportant. 
At the present time there is neither an effective working bilingualism 
nor a national commitment to achieve a specified degree of bilingualism. 
There is, therefore, a serious question in French-Canadian minds as 

to Canadian intentions concerning this issue. The French-Canadian 

sees the practical difficulties of achieving bilingualism in the 
country as a whole, and this only reinforces his skepticism about 

the possibility of realizing his aspirations in political associa- 

tion with the rest of Canada. The first issue, then, is the 


constitutional guarantee to be given to the use of the French 


language in Canada. 


A second, but closely related issue, is the right of 
French-Canadians to be educated anywhere in Canada in their own 
language. This is the right, outside Quebec, to have French 


language schools without the burden of double taxation. This 
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issue is central to the future of French-Canadians in business and 
industry. Advancement in business today calls for readiness to be 
moved about the country in order to acquire the necessary experience 
and breadth of view for higher levels of managerial responsibility. 
One of the chief objections which ambitious young French-Canadians 
have to such transfers is that they are not able to find suitable 


education for their children outside Quebec. 


True cultural equality for French-speaking Canadians also 
depends on the existence throughout the country of French-language 
media of communication: press and periodicals, radio and television. 
If French-Canadians are to feel at home in their own country they 


must have adequate cultural support from the media of communication. 


Another aspect of the recognition of the French-Canadian 
nation as an equal partner in Confederation is the right to 
employment without discrimination on the basis of language or 
cultural prejudice. The situation in the federal government is 
obviously a special case. Here, it would seem, the French- 

Canadian may insist on representation at least equal to his propor- 
tion of the population, as a whole, if not an equal representation 

with the English-speaking community. It is obvious that the 
constitution may impose obligations on public agencies more easily 

than it can on private employers. The federal and provincial 
governments and their respective agencies are thus the chief instruments 
for promoting an effective bilingualism and biculturalism in Canada. 
French-Canadian realization of this is one of the reasons for the 
importance which is attached to state action as the means of French- 


Canadian emancipation. 
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One of the constitutional issues in this area is how far 
the recommendations of this Royal Commission may be, and should be, 
embodied in constitutional guarantees. Should, for example, an 
adequate knowledge of both official languages be made a condition 


of employment in all government agencies? 


A further aspect of the recognition of the French- 
Canadian nation is recognition of the cultural solidarity which 
French-Canadians seek to achieve with the French-speaking world 
as a means of preserving and enriching their culture. One of the 
great handicaps which French-Canadians have encountered in business 
and technology is that their language lacked a business and technical 
vocabulary of sufficient precision and range to make it serviceable 
in daily intercourse. This is one of the reasons that they have 
welcomed commercial and technical exchanges with France. They 
seek to enrich their language and adapt it to modern needs so that 
they may use it in every field of activity. They have an obvious 
interest in the expansion of French culture everywhere. In Latin 
America, for example, they have closer affinity with the inhabitants 
than do Anglo-Saxons, by reason of temperament, language and religion. 
They seek to exploit advantages of this kind. For this reason, they 
seek the capacity to engage freely in international relations of a 
cultural and economic character. This raises the problem of Quebec's 
international status, an aspect of the next issue, which we have 


referred to as the "recognition of the Quebec State". 


The essence of the recognition of the French-Canadian 


nation as an equal partner in Confederation would appear to be the 


ae = eee ras ry, ia 
Paes = ihg a8 % vom roBostand bay 


he. oLguexe tot bisont: dam 


folédibsos s ebau sc 


Yeshouess theming 


= 


: ot 
r -fene?t as to nels kxp0det aves poets oo a A 
dotdw ytkrabifos Rewhico ont to meitingooer ef sot ahaa 
ntrow goitisede-tomaxt std Utihr evs bios or Aaa enebhenst-dntert * 
efF tc and 3 .emmd ies tier? patdoi io oe err te em a8 
georbend at becetmooene evad sratierel-toseTa fokiw talib uaiad 


feostwioet fue eeoalend « betos. emnauptel tied? tedg |f vintoaooe ‘See 


Sidepotvies. ti saan of sgnet Hes sol etosty tmekertis a yralddacc’ + 


ever vaci tetit enceset ant to sie gi 2cat Sa woot tas gibes nt 


yectT .sone’ct rigbr eaqtedoxs [sot ar fre. Latatemios bemegiaw | 

tude oe aboen mvebou oF +h tcele Sas sgsugokl thed? doles of 7 | 
eoivde ne sve wSF .yiivitos To bieltt vaeys Mr sr Sekt vi 

bet oi siwymeve stutle> (i ny tages eft ak t i 


ainedidednt oft dtiv yiiel@in wsels oveiiyedr .olyaxs “0? <a 


| 
wmorlaries fue ayklpasl ,Jmeuaitsdits? to nesses Y sitkeQ-o anh ot es 
- a 


' . ‘¢ *, <i - 4 “s 
a %0 stmiteies iscottantodal af Yieea? saegae Co sass one — 


atoedeyp ‘to meidoxg sat gophan ail $.tetpatavo sinonese Reon 
ac. 


Uf « 


creation of conditions which will enable the French-Canadian to feel 
"at home" everywhere in Canada and to live and work on a basis of 


equal opportunity with English-speaking Canadians. 


a Recognition of the Quebec "State". 


The issue here is recognition of the importance of the 
Quebec government as the chief instrument of French Canada's 
emancipation and development. It necessarily means recognition 
that the Quebec government has a special political role and 
importance that distinguishes it from the other provincial govern- 
ments. It is summed up in the expression "Québec n'est pas une 


province comme des autres." 


It is clear from the activity of the Quebec government in 
recent years that it is engaged in a massive effort to improve the 
social and economic condition of French Canada. This governmental 
activity is the political expression of the "quiet revolution". The 
Quebec government is attempting to modernize and improve the 
educational system to equip French-Canadians to play a more signi- 
ficant role in modern life, to raise standards of welfare, and to 
create employment opportunities for a better educated youth. It 
would be futile and even dangerous to train the population for a 
more important role in life and fail to create employment opportuni- 


ties for them. 


Quebec cannot rely on the initiative of private enterprise 
alone to assure that adequate employment possibilities will be open 


to the new generation of better-trained French-Canadians. Needless 
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to say, the government seeks to stimulate the development of 
private enterprise in the province by creating conditions which 
will encourage industry to establish there, but it also seeks by 
various forms of direction and influence to promote economic 
development on a regional basis, to de-centralize and redistri- 
bute economic power, to create employment opportunities by public 
enterprise, and to secure for French-Canadians equal opportunity 
for employment and advancement in the private sector of the 


economy. 


6. The Necessary Powers of the Quebec "State". 


What does the Quebec government need in the way of powers 
and financial resources to fulfil this role? This, broadly speaking, 


is the constitutional issue. 


Speaking in his budget speech of April 5, 1963,° of the 
"vast project of national renewal” being undertaken by the province 
of Quebec and the priority which this project gives to provincial 


fiscal requirements, Premier Jean Lesage said: 


There is no longer a state of war, and the economic 
problems which confronted Canada after 1950 are not 
those of today. It is the needs of the provinces which, 
after all these years, have to take precedence over 
those of the federal government ... 


We know that Quebec's needs are essential ones. 
We have already insisted upon this point. In brief, 
we have to improve our level of education, since the 
goal of national self-assertion for which we are now 
striving would otherwise be ephemeral. We have to 
raise the level of public health and social welfare 
in our province, so that our citizens may play a more 
efficient part as producers in our economy and so that 
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they may become happier human beings. Finally, it is 
necessary that the province be henceforth in a position 
to carry out its responsibilities in the economic 
sphere, 


... Under the Canadian Constitution, the important 
elements of economic growth and the development of 
the wealth of the soil, which are but one aspect of 
the question, fall within the jurisdiction of the 
provinces. The latter actually control the greater 
number of factors through which a true development 
policy can come and can have a chance of success. 
The provinces are also in a position to influence 
the rate of their own industrial progress by their 
actions in the location of secondary industries, by 
laying out roads and communications to facilitate 
access to basic resources, and by their absolute 
jurisdiction over municipal structures. Furthermore, 
they can participate directiy in investments for the 
development of resources and the establishing of 
industries in places where economic conditions make 
it desirable. In other words, the provinces are 
better placed than the central government to initiate 
a policy of economic development, because they are 
closer to the particular problems of their people 
and the regions that make up their territory. 


In the interview with Le Devoir of July 5, 1963,? referred 
to above, Mr. René Lévesque said, concerning the role and necessary 


powers of the “state” of Quebec: 


Our great weakness (individual and collective), 
and the source of nearly all the others, is economic. 
That, in my opinion, is the No. 1 problem. 


... Education's priority is already widely recognized; 
but the associated and equally urgent need for economic 
development and control is far less widely understood. 


This problem muss be solved by all the legitimate 
means at our disposal. In our case, more so than for 
many other nations, the State, i.e., the State of 
Quebec, constitutes the first and foremost of these 
means. Various essential tasks devolve upon it: 
taking stock of our resources and our needs, guiding 
and planning our over-all economic development, 
regional planning, developing our national resources 
for the benefit of the nation, recovering our rights 


° 


in the field of taxation -- and so on and on. 
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It is especially necessary for us to use the 
economic power of the State as we are one of Canada's 
"have-not' minorities. The private sector of our 
economy is too weak to provide us with the ‘rocket 
launchers' that can blast us off the ramp of our 
debilitating poverty. Our principal ‘'capitalist' for 
the moment -- and for as far into the future as we 
can see -- must therefore be the State. It must be 
more than a participant in the economic development 
and emancipation of Quebec; it must be a creative 
agent. 


. As I see it, there are three foremost pressing 
needs: (a) the control of power resources, which are 
the moving force behind development in general -- 
and this is well on the way to achievement; (b) the 
creation of an iron and steel industry, which is a 
spring-board for secondary industry as well as a 
blast-off pad for launching ourselves into economic 
orbit; and (c) the mustering and channelling of our 
Quebec capital funds, by Quebec, for Quebec use. That 
is the purpose of the General Investment Corporation, 
but it cannot of course be expected to do the job alone. 


7. The Necessary Reconciliation of Provincial and Federal Needs. 


There are various ways in which the essential problem of 
the distribution of effective governmental power in Canada may be 
expressed, but the following resolution adopted by the House of 
Commons on January 28, 1935,1° has the merit both of showing that 
the problem is by no means of recent origin or conception and of 
expressing it in terms which are still relevant more than thirty 
years later: 

That in the opinion of this House, a special 

committee should be set up to study and report on 

the best method by which the British North America 
Act may be amended, so that while safeguarding the 
existing rights of racial and religious minorities, 


and legitimate claims to autonomy, the Dominion 
Government may be given adequate power to deal 
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effectively with urgent economic problems which are 
essentially national in scope. 
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CHAPTER II, THE ESSENTIAL CHARACTERISTICS OF THE CANADIAN 
CONSTITUTION IN THE PERSPECTIVE OF CURRENT 
CONSTITUTIONAL ISSUES 


In essence the Canadian Constitution is a combination of the 
federal, parliamentary and monarchical principles, as indicated in the 
Preamble to the British North America Act, 1867: 

Whereas the Provinces of Canada, Nova Scotia and 

New Brunswick have expressed their Desire to be federally 
united into One Dominion under the Crow of the United 
Kingdom of Great Britain and Ireland, with a Constitution 
similar in Principle to that of the United Kingdom: ... 

These three fundamental characteristics of the Canadian 


polity and constitution must all be re-examined in the context of the 


present constitutional crisis. 


a Was There a Confederation ‘Compact', and If So, What Was It? 


There has been much difference of opinion, and indeed contro- 
versy, as to the essential basis of the union in 1867 of the provinces 
of Canada, Nova Scotia, and New Brunswick. The union was effected, at 
the request of the colonies themselves, by a statute of the Imperial 
Parliament, which became the written constitution of the Dominion. In 
strict law, Confederation was an act of the government of the United 
Kingdom rather than an act of the colonies themselves, as in the case 
of the American Revolution. In fact, the British North America Act was 
the formal result of several years of conference and debate in the 
colonies and was closely modelled upon resolutions drawn up by Canadian 


statesmen to record their agreement concerning the basis of union. 
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These conferences and debates served the function of a constituent 
assembly, and they reflect the essential historical fact that Confedera- 


tion was based on an agreement between the interested colonies. 


The contemporary historical documents, consisting mainly 
of the debates on the Quebec resolutions in the Parliament of the 
Province of Canada, show that there were divergent views as to the 
form which the union should take. There were some, like Sir John A. 
MacDonald and Alexander Galt, who favoured a legislative union, or as 
much centralization as possible; others, mainly from Lower Canada, 
favoured a high degree of de-centralization or provincial autonomy .t 
The constitution which emerged was a compromise embodying the mutual 


concessions that were necessary to obtain the agreement of the various 


parties to the union. 


This is the historical basis of the "compact" or "treaty "= 


view of the Canadian Constitution. Advocates of this view contend 

that the spirit which should animate the interpretation and application 
of the constitution is this notion of a solemn compact on the faith 

of which the colonies entered into Confederation. Critics of this view 
-- and they are many -- contend that the British North America Act 
represents a new political and legal departure, and is not merely 
evidence of a prior political agreement. Whatever the historical 
evidence may suggest, the courts themselves have given a certain air 

of authority to the "compact" theory. In A-G Australia v. Colonial 
Sugar Refining Co. Lord Haldane referred to the British North America 
Act as "a treaty of union among the then provinces", and the following 


passage of the judgment of the Privy Council, delivered by Lord Sankey, 
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in the Aeronautics case,# is perhaps the most explicit formulation of 
the compact theory to be found in the judicial decisions: 

Inasmuch as the Act embodies a compromise under 

which the original Provinces agreed to federate, it 

is important to keep in mind that the preservation of 
the rights of minorities was a condition on which such 
minorities entered into the federation, and the founda- 
tion upon which the whole structure was subsequently 
erected, The process of interpretation as the years 

go on ought not to be allowed to dim or to whittle down 
the provisions of the original contract upon which the 
federation was founded, nor is it legitimate that any 
judicial construction of the provisions of ss.91 and 92 
should impose a new and different contract upon the 
federating bodies. 

The issue today is not so much whether the compact theory is 
historically tenable, since it appears to be one of the current political 
realities, but precisely what it is that the compact is supposed to 
have guaranteed to the various parties. It must not be forgotten that 
the special position of French Canada was only one of the concerns in 
the minds of Canadian political leaders at the time of Confederation. 
There were other important regional, minority and class preoccupations 
concerning the nature and effects of the proposed union. The English- 
speaking Canadians were certainly as preoccupied with the economic 
implications of the union as with any cultural or racial considerations. 
The commercial community desired assurances of a national commerce with 
which provincial governments could not seriously interfere. They 
sought the advantage of a uniform legislative treatment of important 
commercial and economic matters. If there was insistence by French 
Canada upon the protection of its language and upon as much provincial 


autonomy as possible in respect of other matters intimately related to 


its culture, there was equal insistence by the English-speaking 
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commercial community upon a central government with sufficient powers 
and financial resources to assure the development of a national economy, 
including the creation of the necessary transportation facilities which 
were an essential condition of the entry of certain of the colonies into 
Confederation. 


There would appear to be nothing in the historical evidence, 
or in the terms of the B.N.A. Act itself, to suggest that Confederation 
was regarded as a compact between the two founding races, much less an 
equal partnership between them. There is no doubt, however, that 
important concessions were made to French Canada in order to win its 
agreement to enter the proposed union, and certainly French Canada's 
concern for its cultural survival made it the chief protagonist of 
provincial power in the pre-Confederation conferences and debates. 

Thus it may not be untrue to say that the essential compromise concerning 
the distribution of legislative power under the new constitution was 
the result of a consensus between the English-speaking and French- 


speaking communities. 


What was the essence of that compromise? In the words of 
the Tremblay Commission, "What sort of system had been promised Lower 
Canada to make it decide to take part in the new Confederation?" The 
answer given by the Tremblay Commission is "that the Union would be 
federative and, secondly, that within this federative union Lower 
Canada would enjoy all the autonomy needed to preserve its own national 


life." 


In the speech of Lord Ghekaeion introducing the British 


North America Act in the House of Lords, there is emphasis not on the 
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special positién and expectations of Lower Canada, but on the broad 
principles underlying the distribution of legislative power between 


the central and provincial governments. He said: 


I now pass to that which is perhaps the most delicate 
and the most important part of this measure -- the distri- 
bution of powers between the Central Parliament and the 
local authorities. In this is, I think, comprised the 
main theory and constitution of Federal Government: on 
this depends the practical working of the new system; and 
here we navigate a sea of difficulties -- there are rocks 
on the right hand and on the left. If, on the one hand, 
the Central Government is too strong, then there is risk 
that it may absorb the local action and that wholesome 
self-government by the Provincial bodies, which it is a 
matter of both good faith and practical expediency to 
maintain; if, on the other hand, the Central Government 
is not strong enough, there arises a conflict of State 
rights and pretensions, cohesion is destroyed and the 
effective rigour of the central authorities is encroached 
upon. The real object which we have in view is to give 
to the Central Government those high functions and almost 
sovereign powers by which general principles and uniformity 
of legislation may be secured in those questions that are 
of common import to all the provinces; and, at the same 
time, to retain for each Province so ample a measure of 
municipal liberty and self-government as will allow, and 
indeed compel, them to exercise those local powers which 
they can exercise with great advantage to the community .... 


In closing my observations upon the distribution of 
powers I ought to point out that, just as the authority 
of the Central Parliament will prevail whenever it may 
come into conflict with the Local Legislatures, so the 
residue of legislation, if any, unprovided for in the 
specific classification which I have explained will belong 
to the Central body. It will be seen under the Qlst 
clause. that the classification is not intended 'to restrict 
the generality’ of the powers previously given to the 
Central Parliament, and that those powers extend to all 
laws made ‘for the peace, order and good government' of 
the Confederation -- terms which, according to all 
precedents, will, I understand, carry with them an ample 
measure of legislative authority. 


The importance which the Privy Council attached to this 
statement of legislative intention is reflected in the following 


passage from the judgment of Lord Sankey in the Aeronautics case: ! 
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But while the Courts should be jealous in upholding 

the charter of the Provinces as enacted in s.92 it must 

no less be borne in mind that the real object of the 

Act was to give the central Government those high functions 
and almost sovereign powers by which uniformity of 
legislation might be secured on all questions which were 

of common concern to all the Frovinces as members of a 
constituent whole. 

Such historical evidence as there is suggests that English- 
speaking Canadians, particularly the minority in Lower Canada, saw 
the protection of their essential interests in a strong central 
government, but it is not so clear that French-Canadians generally 
foresaw the importance which provincial autonomy would one day assume. 
The conservatives, who were the political leaders of the day believed 
that French Canada's interests would be sufficiently protected by 
representation in the federal Parliament, and they concentrated on the 
composition of the Senate, which, by giving fixed regional representation, 
was intended to protect Quebec against the dangers of representation by 
population. Their political opposition in Lower Canada sensed the 
dangers of an over-dominant federal government and criticized the 
proposed arrangements on the ground that they would make the provinces 
little more than municipal governments. For their part, the English- 
speaking minority in Lower Canada, or "Canada East" as it was called, 
sought assurance that they would not be left to the political mercy 


of the French-Canadian majority in the new province of Quebec. 8 


The basic concepts underlying the present constitutional 
controversy were already in the political atmosphere more than 100 years 
ago. The idea of the French-Canadian nation, the notion of the provinces 
as autonomous states, and even the desire of Quebec to be "maftre chez 


lui" are all to be found in newspaper articles of the dey.? Thus, it 
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may be assumed that the fears of French-Canadians concerning their 
future in the proposed confederation were fully aired in the newspapers 
and in public debate, and the assurances of politicians that they had 
SDEREREO tA Peetu Hhisesabriahlphesbnddnbadatoutaresoorotituted the 


assumption upon which they agreed to enter the union, 


The political opposition in Lower Canada would have preferred 
a system based on the American one, in which the residue of power was 
left with the states. Indeed, critics of the plan for Canada contended 
that it was a misnomer to call it "federal". ‘The courts have observed 
that the term “federal” is more properly applicable to the Australian 
and American constitutions than it is to the Canadian, In Attorney- 
General for the Commonwealth of Australia v. The Colonial Sugar 
Refining Co, ,~° Viscount Haldene said with reference to the Australian 


constitution; 


About the fundamental principle of that Constitution 
there can be no doubt, It is federal in the strict sense 
of the term, as a reference to what was established on a 
different footing in Canada shews. The British North America 
Act of 1867 commences with the preamble that the then Provinces 
had expressed their desire to be federally wnited into the 
Dominion with a Constitution similar in principle to that 
of the United Kingdom. In a loose sense the word "federal" 
may be used, as it is there used, to describe any arrange- 
ment under which self-contained States agree to delegate 
their powers to a common Government with a view to entirely 
new Constitutions even of the States themselves, But the 
natural and literal interpretation of the word confines its 
application to cases in which these States, while agreeing 
on a measure of delegation, yet in the main continue to 
preserve their original Constitutions. Now, as regards 
Canada, the second of the resolutions, passed at Québec 
in October, 1864, on which the British North America Act 
was founded, shews that what was in the minds of those 
who agreed on the resolutions was a general Government 
charged with matters of common interest, and new and merely 
local Governments for the Provinces. The Provinces were 
to have fresh and much restricted Constitutions, their 
Governments being entirely remodelled, This plan was 
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carried out by the Imperial statute of 1867. By the 91st 
section a general power was given to the new Parliament 
of Canada to make laws for the peace, order, and good 
government of Canada without restriction to specific 
subjects, and excepting only the subjects specifically 
and exclusively assigned to the Provincial Legislatures 
by s.92. There followed an enumeration of subjects 
which were to be dealt with by the Dominion Parliament, 
but this enumeration was not to restrict the generality 
of the power conferred on it. The Act, therefore, 
departs widely from the true federal model adopted in 
the Constitution of the United States, the tenth amend- 
ment to which declares that the powers not delegated to 
the United States by the Constitution, nor prohibited 
by it to the States, are reserved to the States respectively 
or to their people. Of the Canadian Constitution the 
true view appears, therefore, to be that, although it 
was founded on the Quebec Resolutions and so must be 
accepted as a treaty of union among the then Provinces, 
yet when once enacted by the Imperial Parliament it 
constituted a fresh departure, and established new 
Dominion and Provincial Governments with defined powers 
and duties both derived from the Act of the Imperial 
Parliament which was their legal source. 


In fashioning the Constitution of the Commonwealth 
of Australia the principle established by the United 
States was adopted in preference to that chosen by 
Canada. 

This view, that the Canadian constitution is not, strictly 
speaking, a federal one in the same way as those of the United States 
and Australia, has been repeated in subsequent decisions of the Privy 
Council and Supreme Court of Canada, tt Apart from the obvious fact 
that the residue of power lies with the central government rather than 
the regional governments, as in the case of the American and Australian 
constitutions, it is difficult to define the practical implications of 
the difference. Perhaps the most important one is the notion that the 
British North America Act is an entirely new departure, from which all 
powers, federal and provincial, are derived. The central government 
is not the creature of the provinces nor are the latters' powers to be 


determined by reference to what they were before Confederation. The 
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provinces are new political and constitutional entities. This raises 
the question as to whether the British North America Act distributed 
full power of self-government between the two co-ordinate levels of 
government. The courts have generally affirmed that it dia, 1 although 
prior to the Statute of Westminster there were a few important 
qualifications of Canadian legislative sovereignty. Today, the chief 


remaining one is the lack of power to amend the Constitution. 


Se; Federal Control over the Provinces. 


The importance which was attached at the time of Confederation 
to the federal government as the ultimate safeguard against abuses of 
provincial legislative power, and as the assurance that certain important 
public offices would be placed above the vagaries and pressures of local 
politics, is reflected in several provisions of the British North America 
Act, which detract, in theory at least, from the dignity and independence 


of the provincial governments. 


These provisions are: the federal power to disallow provincial 
legislation;l? the right of appeal to the federal government and the 
latter's power of remedial legislation in respect of provincial statutes 
or administrative acts affecting the educational rights or privileges 
14 


of religious minorities in the provinces; and the federal power of 


appointment of the Lieutenant-Governor!? and the judges of the superior, 
16 


district and county courts in the provinces. 


These federal powers are of varying practical importance today. 
Certain of them will be the subject of further comment in this study, 


but it isssufficient to observe at this point that they represent an 
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important qualification of the federal character of the Canadian consti- 
tution’? ang raise, in the present climate of constitutional controversy, 
@ general question as to whether federal political control is any longer 
appropriate or acceptable as an ultimate safeguard of fundamental rights 


and interests under the constitution. 


3; The Principle of Parliamentary Sovereignty and the Question of 
Whether There Should Be a Bill of Rights. 
There are two aspects of the parliamentary system which invite 


comment in connection with the possibility of constitutional revision. 


The first is the essential difference between the parliamentary 
and the presidential systems. Under the Canadian constitution, there 
is no separation, as there is in the United States, between the executive 
and the legislative branches of government. In Canada, as in England, 
the executive is subject to the control of the legislature, and the 
government must be formed from persons who become members of Parliament. 
In the United States, the President, in whom the whole of the executive 
power and responsibility is vested by the Constitution, is free to choose 
his "cabinet" from non-political and non-elected persons, thus giving 
him a much wider range of experience and competence upon which to draw 
for advisors and administrative leaders. This advantage of the presiden-~ 
tial system has become increasingly impressive in recent years, but it 
is assumed, for purposes of this study, that there is no serious body 
of opinion in this country which is likely to advocate the adoption of 
the presidential system, and that even if there were, it would have no 
chance of success because of the implications of such a change for the 


monarchical character of our constitution. 
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A second aspect of the Canadian parliamentary system is that 
the Parliament of Canada and the provincial legislatures, within their 
respective legislative jurisdictions wnder the British North America Act, 
are as sovereign as the Parliament of the United Kingdom. There is in 
Canada no entrenched bill of rights, no test of the validity of legisla- 
tion other than the distribution of legislative jurisdiction under the 
constitution. The federal 'bill of rights' is merely an interpretation 
statute which, as applied by the courts to day, has had little or no 
practical significance. The courts appear to be reluctant to recognize 
in it a qualification of the principle of parliamentary sovereignty. 
Moreover, it applies only to federal legislation. The issue, therefore, 
arises as to whether a true bill of rights should be introduced into 
the Canadian constitution. This matter will be examined in some detail 
later. It may be observed here, however, that an entrenched bill of 
rights changes the fundamental nature of a constitution, and in particular, 
greatly increases the importance and power of the courts as moulders of 
constitutional policy and instruments of constitutional change. It is, 
therefore, not an innovation to be lightly introduced, particularly if 
a combination of legislative self-restraint and judicial interpretation, 
unaided by a bill of rights, has on the whole offered satisfactory 


safeguards for fundamental rights and freedoms. 


h, The Cultural Guarantees of the Canadian Constitution and the Extent 
to Which the ‘Equal Partnership' Concept Is Reflected in the Present 
Constitution. 

The principal qualifications of parliamentary sovereignty in 


the Canadian constitution, apart from the limitations resulting from 


the distribution of legislative jurisdiction, are those contained in the 
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provisions dealing with language and education, which, together with 
certain provisions recognizing the special character of Quebec law, 


constitute what may be called the cultural guarantees of the constitution. 


The constitutional issue today is first and foremost the extent 
to which the recognition of the French language and culture is to be 
enlarged or extended so as to reflect more accurately the concept of 


an equal partnership of the two founding races. 


It cannot be said that this notion is clearly reflected in the 
present constitution. The preamble makes no allusion to a compact or 
agreement between the two races as the basis of adherence to Confedera- 
tion. The constitution does, however, recognize to a limited: extent the 
special status of the language, religion and law of French Canada. In 
section 1338 0¢ the B.N.A. Act there is recognition of the official 
character of both the French and English languages in Parliament and 
the federal courts and in the legislature and courts of the province 
of Quebec. Section 9319 safeguards the educational rights and privileges 
of Protestant and Roman Catholic minorities. The civil law of Quebec 
is excluded from the application of section 9h 2° which empowers 
Parliament to provide for the uniformity of laws relative to property 
and civil rights in the Provinces of Ontario, Nova Scotia, and New 
Brunswick. Finally, section 98 requires that the judges of the courts 
of Quebec be selected from the Bar of that province, which is a further 


recognition of the special character of the Quebec civil law. 


The constitution is silent, however, on the subject of French- 
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Canadian representation in Parliament and the federal courts,“~ and of 


course there is no reference to such representation in the civil service 
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or public administration. These are matters which are left to political 
policy and decision. Nor does the constitution give the province of 
Quebec a weighted representation in the federal Parliament to reflect 
the partnership concept. Its representation in the House of Commons 

is based, like that of the other provinces, on its relative population. 
Its representation in the Senate, which is the same as that of Ontario, 
does not give it any special status as the home of the French-Canadian 


nation. 


Thus, it cannot be said that the B.N.A. Act reflects the 
equal partnership idea. If such a notion has any historical or current 
validity, it must rest on a political consensus which is made operative 
by the number and relative importance of the appointments of French- 
Canadians to public offices. If we are to credit current grievances 
expressed in French Canada, there would appear to be dissatisfaction 
with the composition of the Supreme Court and with French-Canadian 
representation in the federal civil service. Not so much is said about 
representation in Parliament, presumably because the voting pattern in 
Quebec has generally been able to give the province the necessary 
political leverage to assure substantial influence over federal policy. 
The question that poses itself today is how far one should attempt to 


write the equal partnership concept into a revision of the constitution. 


eT The Role of Judicial Review in Relation to the Question of 
Constitutional Amendment. 
Judicial interpretation is the chief means by which a written 
constitution is maintained as an organic and flexible instrument adapted 


to changing political, social and economic conditions. 
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Under a constitution such as that of the United States, which 
guarantees fundamental rights, one of the chief functions of judicial 
review is to protect such rights from abuses of legislative power, and 
even in some cases, to force legislatures to adopt remedial measures to 


secure such rights. 


Because the Canadian constitution does not contain a bill of 
rights, judicial review does not have the same scope in Canada as it 
does in the United States. Interpretation of the criminal law power 
has had the effect of establishing certain fundamental rights as 
beyond provincial legislative interference, but this has been an 
incidental result of the chief function of judicial review in this 
country, which is to determine the distribution of legislative power 


between the federal and provincial governments. 


The history of judicial review of the British North America 
Act since Confederation nevertheless shows that within the limits 
imposed by the language of the constitution there is considerable scope 


for the flexible adjustment of conflicting interests. 


The effective distribution of legislative power in Canada 
has turned on judicial interpretation of a few principal heads of 
jurisdiction in sections 91 and 92 of the B.N.A. Act. The scope of 
federal power has been very severely affected by the interpretation 
which the courts have given to the "peace, order and good government" 
and “trade and commerce" clauses in relation to provincial jurisdiction 
over property and civil rights. The emphasis on property and civil 
rights at the expense of these general heads of federal jurisdiction has 


shaped the Canadian constitution into one with a provincial bias. 
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Moreover, the judicial decisions, particularly with reference 
to the regulation of trade and commerce, reflect the acute difficulties 
which the courts often encounter in attempting to adapt a federal 
constitution to economic realties. They demonstrate that a federal 
system cannot operate effectively by the attribution of exclusive 
spheres of legislative jurisdiction alone, but requires working co- 
operation between the two co-ordinate levels of government. It is, 
therefore, idle to seek a complete solution to all problems by formal 


ee A large sphere of operation must be left 


constitutional arrangement. 
to politically negotiated adjustments. Nevertheless, flexible judicial 
interpretation, revised from time to time in the light of changing 
conditions, can do much to eliminate unnecessary rigidities. The 


courts must be free to re-examine the old assumptions and to modify 


them to meet new conditions. ©? 


The question in subsequent chapters is whether, in each 
major area of legislative power, the adjustments necessary to meet 
practical problems may be safely left to judicial review and such 
other devices of constitutional flexibility as are available, or whether 
in certain cases formal amendment to the constitution appears to be 
the only means of securing to the Province of Quebec the governmental 


powers which it requires. 


Major constitutional revision may create-more problems than 
it solves. Creating a whole new set of words can wipe out years of 
investment in predictability. It can yield unforeseen results, as 
unsatisfactory as those which it was intended to correct. The language 


of a constitution must be broad and flexible to permit of necessary 
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growth and adaptation. Most proposals for major constitutional revision 
are directed in part to re-wording and re-definition in modern idiom 
and tend, of necessity, to focus on categories and subject matter which 
have acquired a modern significance but may not retain their relative 
importance with the passage of time. Long judicial experience with 
familiar words, however archaic they may now appear, should not be 
lightly abandoned for some pretended clarification or mudernization of 
terminology. A constitution cannot be a popular document, although it 


should reflect popular aspirations. 


The relative needs of the two levels of government in Canada 
have undergone considerable change from time to time since Confederation. 
They may be expected to undergo substantial change in the future. The 
relationship between these two levels of government will in the final 
analysis be determined by their relative political importance and power 
in the country as a whole. Many adjustments will be the result of 
inter-governmental negotiation. Others may be left to the courts 
reading the needs of the times and the various manifestations of popular 
will from which the judiciary is never insulated. Formal constitutional 
amendment should be reserved for those problems for which there appears 
to be no other possible solution. It is suggested that such problems 


are relatively few. 


6. The Crown in Canada. 


There is plenty of evidence that French-Canadian attitudes 
towards the monarchy are strongly ambivalent: on the one hand, it is 


a British symbol, and as such, appears to favour the sentiments and 
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sense of identification of one of the ethnic groups at the expense of 
the others; on the other hand, it is impossible to deny that the Crown 
also stands reassuringly for a tradition of detachment and "fair play". 
In the result, it is frequently a cause of some misgiving and even 
irritation, but in an impersonal way, and the difficulty of subjecting 
the monarchy to the ordinary kind of political attack makes it unlikely 
that republicanism will ever become a strongly vocal or influential 
movement, except among those who are prepared to take the extreme and 


costly course of separatism. 


There is no doubt, however, that the more that can be done 
to identify the monarchy with Canada's bicultural character, the more 
acceptablétitswillibe as an institution to the people of Quebec. A 
good deal can be done in the way of popular education to reinforce 
French-Canadian pride in the leading role which French-Canadians have 
played in the preservation and adaptation of British public institutions 
in Canada. This is one of the most important functions to be performed 
by the mass media of communication: to make it possible for the 
various ethnic groups in Canada to share a legitimate pride in the 
history of the country's public institutions and to dissipate the 
feeling that this sense of pride is the peculiar privilege or heritage 
of those who can trace their origin to te British Isles. The prestige 
of the monarchy in Canada and its effectiveness as a national symbol 
will not long survive an exclusively ethnic pride of identification 
with it. But these reflections really fall outside the scope of this 


study. In effect, they point to but one conclusion, in so far as 


constitutional amendment is concerned: it is not realistic to contemplate 
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any essential change, in the foreseeable future, in the place and role 


of the monarchy in the Canadian constitution. 


Naturally, we may expect a continuation of the law reform 
by which the Crown is gradually stripped of its privileged position 
in respect of legal liability and procedure and is placed on the same 
footing as any other legal entity in our society. This in no way 
detracts from its constitutional role and its conceptual utility in 


the legal order. 


It is quite obvious that modern states can get along very 
satisfactorily without such an institution, but it has become such 
a familiar part of our constitutional theory and legal conceptualism 
that there seems to be no good reason to abandon it now, even if we 
put aside all question of sentiment. The challenge is not to replace 
the Crown as an institution but to continue to modernize it or civilize 


it, in its legal relations with the subject. 


It may be, however, that serious consideration will have to 
be given to the direct appointment of the Lieutenant-Governors by the 
Sovereign, upon the advice of her provincial ministers. Indeed, the 
petitions recently addressed to the Queen by the Quebec legislature, 
in connection with reform of the Upper House, suggest that the general 
development of more direct relations between the provincial governments 
and the Sovereign could do much to revitalize Quebec appreciation of 
the monarchy as a part of our constitution. There is no doubt that 
there is much in British institutions and constitutional history that 
commands profound and even instinctive respect in French Canada, but 


the Crown should be "provincialized" and freed from the appearance of 
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federal domination and primary identification with the English-speaking 
element in the country. The indivisible Crown should become, if not 
divisible, at least many faceted, reflecting as far as possible a 
direct and immediate interest in and contact with the many and varied 


aspects of its Canadian realm. 


We may also expect -- and indeed we are witnessing -- a 
re-adjustment of the roles of the federal and provincial Crown preroga- 
tives. The most important of the prerogatives of the Crown in right 
of the Dominion is the power to conduct international relations, including 
the power to make war and peace. The aspect of this prerogative which 
has become a-constitutional issue in recent years is the power to 
conclude binding international agreements. The issue has arisen primarily 
because of the desire of the Province of Quebec, referred to in the 
previous chapter, to enter into fruitful arrangements of a cultural, 
social and economic character with other French-speaking communities 


in the world. 


Such contacts involve, from time to time, the necessity of 
making binding agreements and establishing more or less formal diplomatic 
relations. It is a striking proof of the role played by convention in 
the constant adaptation of a constitution to changing demands, that 
Ottawa and Quebec have been able to agree upon a procedure whereby 
Quebec may negotiate and conclude international agreements under the 
aegis of formal approval and consent by the Canadian government. The 
arrangement seems to be so effective and so satisfactory to both govern- 
ments that it may be cited as a warning to those who pretend that 


radical formal changes of a constitutional nature are necessary to 
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permit Quebec to express itself. The achievements of the present Liberal 
administration in Quebec all point to the opposite conclusion: that 
almost everything essential may be achieved by the pragmatic adaptation 


of existing devices of constitutional flexibility. 


Certainly, the understanding arrived at by the Canadian and 
Quebec governments has, for the time being at least, taken the urgency 
out of the question of Quebec's status in international law. It would 
not appear now that any constitutional amendment is necessary to permit 
the province of Quebec to develop those international relationships 
which it considers necessary for the pursuit of its general policy as 


the political instrument of French-Canadian emancipation and development. 


There remains, however, a fundamental issue in connection with 
the conclusion and implementation of treaties between Canada and other 
states, and that is the necessity of and the procedure for securing 
provincial consent to the conclusion of treaties which require provincial 
legislation for their implementation. Here again, the issue is essentially 
one of constitutional practice or convention. The issue arises because 
the courts have held that the legislative jurisdiction to implement 
treaties -- other than that conferred by section 132 of the B.N.A. Act, 
which is confined to treaty obligations incurred by Canada as part of 
the British Empire -- follows the general distribution of legislative 
jurisdiction under the constitution. In a word, the Dominion executive 
or prerogative power to conclude treaties does not carry with it a 
plenary legislative power to implement them. The federal prerogative 
power in respect of external relations does not enlarge federal legisla- 


tive power. This was the enormously significant holding (when one 
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considers the inevitably increasing importance of international agreements 
as the world community moves towards world legal order) of the decision 
of the Privy Council in the Labour Conventions case. As Lord Atkin put 


it: 


. There is no existing constitutional ground for 
stretching the competence of the Dominion Parliament 
so that it becomes enlarged to keep pace with enlarged 
functions of the Dominion executive. If the new 
functions affect the classes of subjects enumerated 
in s.92 legislation to support the new functions is 
in the competence of the Provincial Legislatures only. 
If they do not, the competence of the Dominion Legis- 
lature is declared by s.91 and existed ab origine. In 
other words, the Dominion cannot, merely by making 
promises to foreign countries, clothe itself with 
legislative authority inconsistent with the constitu- 
tion which gave it birth. 


Because of this division of legislative jurisdiction in respect 
of the power to implement treaties, it is a matter not only of constitu- 
tional propriety but of common sense that the provinces should be 
consulted before the conclusion of any treaty which necessarily involves 
their legislative implementation. ©? In fact, the evolving practice with 
respect to provincial participation in the conclusion of international 
agreements suggests that the provinces will be increasingly encouraged, 
under the formal diplomatic aegis of the Canadian government, to negotiate 
the practical details of all agreements which deal with subjects falling 


within their legislative jurisdiction. 


Ts The General Basis of the Distribution of Legislative Jurisdiction 
Under the Present Constitution and Whether a Different Principle 
of Distribution Should Now Be Considered. 


As a general rule, legislative jurisdiction is distributed 


under the present constitution according to the principle of exclusivity. 
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Exceptionally, as in the case of agriculture, immigration, and old age 


pensions, the constitution provides expressly for concurrent jurisdiction. 


In fact, however, judicial reconciliation of the mutually 
exclusive spheres of jurisdiction described in sections 91 and 92 of 
the B.N.A. Act, has brought about a large measure of working concurrency, 
or more strictly speaking, co-existence of similar, if not identical, 
legislative powers. 2° This result has been achieved by the process of 
characterization of the subject matter of legislation and the applica- 
tion of the aspect doctrine®! to support validity wherever possible and 
desirable, as a matter of constitutional policy. In the case of conflict 
between validly enacted federal and provincial laws, the courts apply 
the rule of paramountcy in favour of the federal legislation, unless, 
as in the case of section 94A concerning old age pensions, the rule 


is made expressly to apply in favour of the provincial laws. 


The outstanding example of this effective or operative 
concurrency, resulting from judicial interpretation, is the relation- 
ship between the federal criminal law power and provincial regulatory 
jurisdiction, based essentially on the power over property and civil 
rights. The evolution of the case Lawes on this subject foreshadows 
the acceptance of duplication, or in other words, the valid co-existence 
of identical legislative provisions, and the limitation of the notion 
of conflict or repugnancy to cases in which there is a direct collision 
between two legislative provisions, as for example, where compliance 


with one involves breach of the other. 


There are, however, limits to the power of judicial inter- 


pretation to attenuate the rigidities of an attribution of legislative 
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jurisdiction according to mutually exclusive compartments; and the 
question may be legitimately raised at this time as to whether the 
principle of exclusivity should not be replaced, at least in certain 


cases, by the principle of concurrency, | 


Concurrent jurisdiction is a constitutional basis for 
"co-operative federalism", It necessarily involves a working consul- 
tation and co-operation between the two levels of government, and this 
is a good thing from a constitutional point of view. Exclusivity 
demands that one legislature assume the entire responsibility for the 
regulation of a particular field and may well lead to legislation which 
goes farther than would be judged appropriate if legislative co-operation 
were constitutionally possible. It may be that the Parliament of 
Canada has more power under the present constitution than it really 
requires to safeguard and promote the national interest. The dominant 
intellectual and effective tone of our age is pragmatism, and the 
constitutional framework should be such as to facilitate and promote 
the pragmatic approach rather than frustrate it. A distribution of 
legislative power according to a principle of exclusivity is necessarily 
based on a priori assumptions concerning the relative importance of the 
various powers and is necessarily doctrinaire rather than pragmatic in 


its approach, 


The most important field of concurrency at the present time 
under the Canadian constitution is the field of taxation. It is true 
that the provinces are restricted to direct taxation, but this in fact 
gives them a very large sphere of concurrency with the federal government. 


Concurrency in this most vital area of concern to modern governments has 
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not prevented the federal and provincial administrations from coming to 
mutually acceptable accomodations by means of political negotiation and 
legislative self-restraint, and indeed, does not prevent them from 
eliminating administrative duplication and waste. It is, further, an 
example of concurrency which operates effectively without a rule of 


paramountcy. 


It is generally assumed, however, that the avoidance of 
irreconcilable conflict, in fields in which there is concurrent 
jurisdiction, cannot, as a general rule, be left to political wisdom 
and self-limitation, and that a principle of paramountcy is a necessary 
corollary of concurrent jurisdiction. The issue then arises as to 
where paramountcy should lie. Since the national interest is presumed 
to be more important than any local or regional interest, the normal 


assumption is that paramountcy should operate in favour of the legisla- 


tion of the national or federal government. There is no reason to believe, 


however, that this rule is necessarily appropriate to all cases. 


In question at this time is how far the present distribution 
of legislative power in the B.N.A. Act permits the courts, by applica- 
tion of the aspect doctrine, to introduce a working concurrency of 
legislative 404 gddotdon into the fields which are of principal concern 
today. There are certain fields of regulation which are presently 
divided between the federal and provincial legislatures. This is neither 
thorough-going exclusivity nor concurrency. An artificial abstract line 
is drawn through these areas of activity. Briubtes are trade and 


commerce, incorporation of companies, and works and undertakings. 
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It is obvious that trade and commerce cannot be wholly within 
exclusive federal jurisdiction. | The issue is whether the provinces 
should have legislative jurisdiction to regulate inter-provincial and 
international aspects of trade and commerce, subject to a rule of 
paramountcy in favour of a concurrent federal jurisdiction over these 
aspects. In the case of the incorporation of companies, the issue is 
similarly whether there should be any limit on provincial jurisdiction 
-- whether there is any good reason why the provinces should not be 
able to create companies with power to do business outside of their 
territorial limits. Even in the case of works and undertakings of an 
inter-provincial character, there is possibly a case to be made for the 
substitution of a remedial or overriding federal legislative jurisdiction 
in place of the present exclusive jurisdiction which prevents provincial 
regulation even in the absence of federal legislation. The relationship 
of provincial power to inter-provincial works and undertakings is of 


such importance that it requires very careful re-examination. 


The practical reason for these and other divisions of legislative 
power will be considered in subsequent chapters in an effort to determine 
whether there are not solutions which may more effectively reconcile the 
legitimate requirements of the national interest and the needs of the 
provinces for powers adequate to promote the development of their 
respective economies. Modification of the constitution should have as 
its principal object to render it a more flexible framework for the 
pragmatic pursuit of governmental objectives according to changing social 
and economic conditions, as well as significant shifts in relative political 


power and importance. 
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8. The Prohibition Against the Delegation of Legislative Jurisdiction. 


The corollary of the distribution of legislative jurisdiction 
into mutually exclusive spheres is the constitutional principle which 
prohibits the delegation of legislative power between Parliament and 
the provincial legislatures.°? Either legislature may, however, confer 
administrative authority upon an agency created by the other, provided 
that the legislation which confers such authority is otherwise validly 
enacted. 29 Such delegation is not a delegation of power to another 
legislature whose competence is limited by the terms of the B.N.A. Act, 
but merely involves the choice of a subordinate agency. The right of 
a legislature to delegate the power to make subordinate legislation has 


long been recognized, 9+ 


The question that poses itself, as a result of the cases on 
delegation, ‘arene relative importance, from a practical point of 
view, of the prohibition against the delegation of legislative oon 
A good deal of flexibility and governmental co-ordination of policies 
may be achieved by the Seehaen of sohattlotial: legislation and legislation 
by reference or adoption, ote which is constitutionally prohibited, 
unless they amount to an abdication or effective abandonment of legislative 
jurisdiction or the. assumption of pemee or eee which a legislature 
does not possess, These devices, together with the delegation of 
administrative power, would appear to be sufficient to overcome most 
of the practical difficulties of divided jurisdiction by assuring uniformity 
of legislative treatment and the pede RR of administrative duplication. 
To achieve truly satisfactory results, igoaly ange ae must, of course, 


be the political will to co-operate on the part of all the provinces. 
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It has been observed, however, that this is equally true of the delegation 
of legislative power and is a reason why the right to carry out such 

delegation would likely be of less practical importance than its inclusion 
in the "Fulton-Favreau" formula for constitutional amendment would seem to 


ascribe to it. 


What would be of more practical consequence in the present 
constitutional context, but less likely politically, is delegation by 
Parliament of legislative jurisdiction to a provincial legislature. Such 
a temporary loan of legislative power, which would have the tendency to 
become permanent, might be a more fiexible and pragmatic way of enabling 
Quebec, by means of its own political strength and bargaining power, to 
acquire the special status which it considered necessary from time to 


time without formalizing that status in the constitution itself. 


9. _Who is to be the Final Arbiter of Constitutional Policy? 


There has been in recent years a certain amount of criticisn, 
emanating from Quebec. of the role of the Sunreme Court of Canada under 
the present constitution. 22 The essence of the criticism is that the 
Supreme Court is left with the ultimate responsibility of deciding where 
legislative power shovld rest as a matter of policy in each case. The 
complaint sometimes heard in Quebec is that with its present composition 
and method of appointment, the Court is not sufficiently representative 


of provincial interests. 


There can be no doubt of the importance of the role played by 
the courts in the interpretation of the constitution. Rarely, if ever, 


are they clearly without policy options. One may take, for example, the 
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judicial interpretation of the "peace, order and good government" clause. 
The initial approach of the Privy Council to this clause was to regard it 
as the general basis of federal legislative power and the specific heads 
of jurisdiction in.section 91 of the B.N.A. Act merely as examples of. 

34 


this general. power, ~ Implicit in this interpretation was a view of 
federal legislative jurisdiction as being reserved for matters of concern 
7" the country as a whole -- the broad distinction between national and 
local interests. Such an interpretation, if persisted in, would have 
enormously enlarged the potential scope of federal legislative action 

and permitted Parliament to be the constitutional judge of rdtinatv ene: 
required federal intervention in the national interest. The result would 
have been a constitution oriented around federal rather than provincial 
power. As the pina developed and certain regulatory problems ar cnbed 
a national significance inviting uniformity of cetera, Boeutierts 
initiative would have passed in one important area after another to the 


federal government. Provincial legislative power would have been reduced 


to what was truly of exclusively local concern. 


There'is no doubt that such an interpretation of the "Peace, 
Order and Good Government" clause was clearly open to the courts as a 
constitutional siiet oi in terms of section 91. It required less judicial 
law-making than the narrower interpretation that has since prevailed, 
reducing this head of jurisdiction to one which is regarded as supplementary 
to the enumerated heads of jurisdiction in section 91 or applicable only 


in cases of exceptional emergency or necessity.°? It is an illustration 


of the power of the courts to reshape a written constitution and even to 
alter its fundamental emphasis according to their own views of desirable 


constitutional policy for a federal state. 
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These great constitutional transitions or swings of emphasis 
can only be made cautiously across the bridge of carefully framed 
distinctions and sometimes of a number of narrowly decided cases where 
the grounds of judgment obscure the fundamental shift of policy that 
is propelling the court like a strong undertow. The process of 
constitutional interpretation is an evolving one. In their first 
encounters with a clause couched in very general terms, the courts 
do not approach their work with a clearly formulated conception of 
what the ultimate scope of the power should be. They must grope their 
way along, shaping, cutting and smoothing rough edges to meet the 
requirements of each issue. It is a plastic process, and it is only 
the fiction of stare decisis which forces on the courts the invidious 
task, as unsatisfactory to them as to their critics, of resorting 
sometimes to tortured and implausible logic to rationalize, distinguish 
and explain away difficult or ambiguous precedent. It is the result 
of the process that counts. Those who attack the courts as being the 
prisoners of formal logic often involve the same logic in support of 
their criticism. 


The great question is whether the appearance of deciding these 
unas on the basis of formal criteria or legal abstractions should be 
maintained or whether they should be frankly and openly decided on the 
basis of political choice in the light of the particular social and 
economic facts, and if the latter, whether the decision should be 
entrusted to a political rather than a judicial organism. Should we 
create a new confederal institution -- a kind of "Supreme Council", in 
which not only the federal and provincial governments but the French- 


speaking and English-speaking communities would be suitably represented, 
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and to which an appeal could be made for the resolution of legislative 


and administrative conflicts when political negotiation had failed? 


Most commentators today appear to assume that constitutional 
review by the courts of law is essential to a federal system, although 
there is some advocacy of a special constitutional court, on the West 
German model, with equal representation for the "two founding races”. 


As Professor (now Mr, Justice) Laskin puts the case in favour of judicial 


review by the ordinary paieteie 


It may be true that ‘Judges are not the most 
competent people to determine high matters of state’. 
But their tradition of impartiality and a security 
of tenure which mirrors their independence are 
offsetting compensations. We are saddled in any event 
with judicial review so long as our federal system 
subsists. 


And in a similar vein, Dean W. R. Lederman, Q.C., who speaks 
of judicial review by the superior courts as a fundamental principle 


of our constitution, has saia:>! 


The need for final judicial review of the federal 
distribution of legislative power has roots in the 
necessities of a federal system. Neither the federal 
Parliament nor the provincial legislatures could be 
permitted to act as judges of the extent of their own 
respective grants of power under the BNA Act. If they 
were, soon we would have either ten separate countries 
or a unitary state. Nor are such issues of interpretation 
suitable for determination by voting in some kind of a 
special body composed of numerous delegates or representa- 
tives assembled for the purpose. In the end this would 
simply mean majority rule or deadlock through minority 
veto, Rather, the interpretative process is best carried 
out in one of our traditional superior courts where, by 
submission and argument, appeal can be made to the reason, 
understanding, and sense of values of impartial judges 
who enjoy secure and permanent tenure during good behaviour. 


Femierectielplp epi ty) Ra 7 
7 cE eepeincepaton trots | 


edsoua offe .0.@ ,nenmcbed if .W aesd ,tifey awetiaie «2 nt bah 


elqisnitg Litosmebant 6 es eturoo sobieqva ont ue wolves 'ak> thw), ‘to 


Nntes aad pmokdughions: + Sao To 


isrsbet-ofS to wolves Sate thot, | ait “0% Seen oT 
edd tt voor wat sswoy sviteloipet So moltuditist 

_ iassbot ont ee fel .eotaye.ferehet o to eehiet tetas rer 
“0 bios eemtelatvel fetontveny oft son tnomsifiet 
mwo thoid to trsda ond 0: gonoul, ap don of badttiuresg 
yeiid 22 ..OA AME edt obras stewoq to otras evidceqas2 
‘poiiases stetagoa mag natitio ovat Birew sw noon . stew 
Hotteterqueditt to savant dow eta sol .adede yisdiuy » 7 
a to baht sme ck potvov yi mobisatsrereh sot «las iae 
-ainste tye % to asiegelsih euozenwn to bsadsmos yhoo’. faicoge 
Biuow abit bee oft it .ehomay edt tot Deldmeacs eovit 
wiivonin: sapoutt toofiseb "co afuy yilnobam nest ylonks 
belviey daed et -ssovon gyideswugtesal sit ,tedltak = 6.csev 
vw .etett: ePayon tolveque TenattHiast vo To Sno ni duo 
<aoaset silt oF aba ad nes Lesqae ,dregie baa noleeiadcs 
asaiut, Intzieget “io neufav to sense dns enliven tonebag 
wokvatisd Soop entwib sues Somers bre smose yotas ad 


& Bp 


On the other hand, both Laskin and Lederman advocate that 
judicial review be placed on a more scientific or statesmanlike plane 
by consideration of the social and economic facts underlying the 
issues. This, of course, necessarily involves a radical change in 
the traditional attitude of the courts towards resort to extrinsic 
aids in interoratation: >” Lederman, frankly acknowledging the policy 
function of the courts in determining the "aspect" of legislation which 
is to be considered dominant for purposes of constitutional classifica- 
tion, urges "a more intensive and extensive judicial appreciation of 
the social, political, economic and cultural facts that give the 


various aspects of challenged laws their qualities of relative importance", ?7 


Thus the institutional conservatives at the present time tend 
to exhibit a liberal conception of the function of judicial review. In 
contrast, Professor Jacques-Yvan Morin, who advocates considerable 
institutional innovation by the creation of a specialized constitutional 
court, on the West German model, with equal representation for the 
French-speaking and English-speaking peoples and a major reorganization 
of the present Supreme Court of Canada into common-law and civil-law 
divisions for private law purposes, is quite conservative in his con- 


ception of the function of judicial review, as indicated by the following 


passage: "0 


Of course, the interpretation of such a basic document 
can never escape entirely the influence of political circun- 
stances lato sensu. However, there should be limits to the 
discretion of constitutional judges. What has happened in 
the United States, for instance, is one of the things that 
must be avoided in this country, at least in relation to 
Quebec. The essential raison d'étre of federalism, in a bi- 
national country like Canada, should be to protect the values 
and rights of the constituent grouns and their autonomy, 
even against the will of the majority group. If you 
introduce into the Constitution a ‘principle of growth', 
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such as that which has been developed in the United States, 

and the techniques of interpretation which are corollaries 

of this principle, you can have no stability in constitutional 

matters and no feeling of security, at least in French 

Canada. The adaptation of the fundamental law to new 

circumstances should be left to the responsibility of the 

constituent organ of the federation and of the political 

arm of the government, If these do not assume this 

responsibility, it should not be within the province of 

the Constitutional Court to fill the shoes of the legislator. 

It is understood that the composition and function of the 

Supreme Court of Canada, particularly in relation to the civil law of 
Quebec, is the subject of another study to be submitted to this Commission 
so that it is neither necessary nor perhaps appropriate to enter into an 
elaborate discussion of the question in this paper. This writer does 
not conceal his own opinion, however, that criticisms of the Supreme 
Court of Canada, based on the alleged political or cultural bias of 
its members, does the Court great injustice and reveals a superficial 
and over-simplified view of the judicial function at this level. It 
is simply not true historically to suggest that the Supreme Court has 
shown an unvarying bias in favour of central power. On the contrary, 
it is generally recognized that the late Sir Lyman Duff, perhaps the 
greatest judge that Canada has produced, was, together with Lord Watson 
and Lord Haldane in the Privy Council, one of the principal exponents 
of provincial power under the constitution. His opinions are replete 
with expressions of concern that provincial jurisdiction not be swallowed 
up by a literal interpretation of certein of the federal powers. His 
repeated insistence upon the distinction between exclusive jurisdiction 
and accessory or necessarily incidental power, with its corollary of 
the "unoccupied field", is striking evidence of his desire to adjust 


the distribution of legislative jurisdiction under sections 91 and 92 
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so as to give reasonable scope to provincial power, in the absence of 
federal Legislation, 4? Many of his dicta anticipate the present-day 
emphasis on co-operative Pederniiene’e One finds, in case after case, 
that the principles enunciated by him still have the breath of constitu- 
tional life in them and are better adapted than the dogma of either 
the "centralizers" or the "provincial autonomists" to the adjustment 
of the constitution to modern needs. An example is the broad and far- 
seeing approach to section 96 of the British North America Act 
respecting the appointment of judges to provincia] courts that is to 
be found in his opinion in the Reference re Adoption. With such an 
example in the history of the Court it is ingrateful and i11 informed 
to suggest that its English-speaking members have been in the grip 

of a federal bias which has prevented them from doing justice to the 
legitimate requirements of provincial autonomy. One could cite other 
examples. A judge as conscious of the constitutional requirements of 
the federal government as Mr. Justice Rand could say of a federal 
attempt, under the guise of criminal law, to prohibit the manufacture 


hy 


of margarine within a province: 


The public interest in this regulation lies obviously 
in the trade effects; it is annexed to the legislative 
subject matter and follows the latter in its allocation 
to the one or other legislature. But to use it as a 
support for the legislation in the aspect of criminal 
law would mean that the Dominion under its authority in 
that field, by forbidding the manufacture or sale of 
particular products, could, in what it considered a sound 
trade policy, not only interdict a substantial part of 
the economic life of one section of Canada but do so for 
the benefit of that of another. Whatever the scope of 
the regulation of interprovincial trade, it is hard to 
conceive a more insidious form of encroachment on a 
complementary jurisdiction. 


These are not the words of a judge indifferent to provincial 


jurisdiction. 
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The truth is that, just as in the case of the Privy oounett, 
the constitutional decisions of the Supreme Court of Canada have exhibited 
shifts of emphasis in response to changing conditions. There is no doubt 
that the decisions of the Court in the immediate post-war period, and 
particularly during the fifties, exhibited a strong Ne Ee against 
the erosion of federal power produced by the Privy Council decisions, 
but it would appear that present critics of the Court are not sufficiently 
aware of the reaction which has set in once again in favour of provincial 
rights. The process is a constant one of trying to maintain a viable 
equilibrium, and the Courts cannot be blamed for not always perceiving 
the full implications of a particular decision or affirmation of principle. 
In order to introduce a more measured and controllec precision in its 
function of constitutional interpretation, it would appear that the 
Supreme Court is now more disposed than it was in the fifties to decide 

‘ 


cases on the narrowest possible ground in order to avoid having future 
] 


issues inadvertently decided by broad and sweeping generalizations. 

It is technically true that the judges of the Supreme Court 
of Canada do not enjoy the constitutionally guaranteed security of 
tenure of the judges of the provincial superior eireeo but it is 
preposterous to suggest that this in fact undermines their sense of 
judicial independence, since no federal government could survive an 
attempt to tamper with such independence. When men are raised to the 
highest judicial office in the land they may be presumed to have every 
disposition not only to discharge the responsibilities of that office 
to the best of their ability in the interests of their fellow country- 
men, but to be well judged by the more detached perspective 


of history. Neither competence nor integrity is guaranteed by a 
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parochial experience or outlook, The supreme judicial tribunal of Canada 
must not become an assembly of representatives of the various governments 
in the country. <A man can feel the political, economic and social 
changes in his country and be responsive to the need of accommodating 
them within the constitutional forms without having a bias in favour 

of either federal or provincial government, It is an insult to the 

kind of intelligence which should be the first requirement of appointment 
to high judicial office to suggest that it should ene reflect 

its gratitude for such appointment in the character of its work. It 

is a difficult thing to build up respect for the institutions of one's 
country, and a relatively easy thing to undermine that respect, and it 

is high time that we stopped making political propoganda with an 


institution of which Canadians have every reason to be proud, 
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CHAPTER ITI, LANGUAGE AND EDUCATIONAL RIGHTS 


1. The Extent to Which the ‘Equal Partnership’ Concept Should Be 
Reflected in the Constitution, 


= 


Assuming that the political assumption or premise on which 
any consideration of constitutional revision must proceed is that the 
Canadian federation is to be regarded essentially as an equal political 
association between the two founding races, it is necessary to consider 
the extent to which this relationship ought to be embodied and 


protected by the constitution. 


There is, first, the question of a general recognition of 
French Canada's status, politically and culturally, within the Canadian 
federation and, secondly, the question of specific rights which might 
be guaranteed by the constitution. As to the first, it is highly 
questionable whether Gia is any practical purpose to be served by 
an amendment to the preamble to the constitution which would proclaim 
the equal partnership principle. Such a declaration would only attract 
political opposition without adding anything of substance to the facts 
of political life in Canada, unless it were implemented in the consti- 
tution itself by a series of provisions which did in effect make the 
Canadian federstion an association of two states. This is the logical 
conclusion of the equal partnership notion, and since this cannot b: 
assumed to be desired by the majority of French-Canadians, not to 
speak of the country as a whole, it is better to leave this concept 
as a working political principle to be applied as circumstances permit. 
The essence of the equal partnership notion is the widest possible 


recognition and practice of bilingualism and the assurance to 
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French-Canadians of a fair share of power and influence in the country. 
These matters are better left to goodwill and sound judgment operating 
fesse the influence of political and social realities largely shaped 
by the efforts of French-Canadians themselves. Pao atlas eee clans 
would be seriously handicapped by any rule requiring a fixed proportion 
of French-Canadian personnel in various offices, Such a rule would in 


fact embody a principle of discrimination when Fren¢h-Canadians claim 


to be seeking only equality of opportunity. 


The bilingual and bicultural character of Canada -- and 
ee the concept of a working partnership between the two 
races or language eee is sufficiently.reflected and emphasized 
. by. the constitutional guarantee of the right to the use of the French 
Se Accordingly, the essential issue, from the cultural point 
of view, is whether there should be any amendment to section 133° and 
section 93° of the B.N.A. Act to extend the recognition opurrench as 
an official language and to guarantee to French-Canadians the right 


to education in their own language anywhere in Canada. 


e; Recognition of the French Language in Public and Private Institutions. 


Section 133 of the B.N.A. Act is confined to the use of the 
two official languages in legisletures and courts. Tt does not refer 
to the civil service or public bodies generally. Moreover, Quebec is 
the only province in which French is an official language to this limited 


extent. 


It would seem that the obvious amendment to section 133 would 


be to extend its application to the use of both French and English in 
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the federal and Quebec civil services and all public bodies falling under 
the legislative jurisdiction of Parliament and the Quebec Legislature. 
These would include administrative tribunals and municipal and school 


corporations. 


It is difficult to see how the constitution can effectively 
deal with the use of French in other than the public institutions of 
the country. The development of a working bilingualism in business 
and other private and social areas 50 Canadien life must be promoted 
by other means: mdunntion media of communication, political pressure, 
and personal influence. Consideration should perhaps be given, however, 
to whether oe not Parliament and the provincial legislatures should have 
the power to make the use of French a condition of specific rights or 
privileges. Fe esas. should a provincial legislature have the 
right to prescribe that certain businesses must assure the conditions of 
a working bilingualism or that certain kinds of contract shall be awarded 
only to cpimeunt ee in which there is a certain relative proportion of 
French-Canadian personnel? ‘It is sufficient to pose such questions to 
conclude that any such constitutionally pateinaeed t gorapimahbals power 
would be highly undesirable. In fact, a governmental policy to encourage 
the spread of bilinguelism and to increase employment opportunities at 
various levels of responsibility for French-Canadian personnel can be 
pursued and, from a practical point of view, must be pursued by more 
subtle means of pressure and persuasion, Once again, we are faced with 
a choice between the principle that no one should be discriminated against 
on account of race, language or religion and a principle that is essentially 
discriminatory since it makes the use of language a condition of the 


enjoyment of certain rights. 
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Should the constitution make French an official language in 
the legislatures, courts, civil service and public bodies generally of 
the other provinces? The only other provinces to which section 133 of 
the B.N.A. Act might be reasonably extended at this time are New Brunswick 
and Ontario, where there are French populations of sufficient relative 
importance. For the other provinces, the present alternatives are to 
provide in section 133 that French shall become an official language 
of the province when its French-speaking population reaches a certain 
proportion or to leave the matter entirely to the decision of the 
provincial legislatures.” The merit of the first alternative is that 
it might well encourage French-Canadian mobility in Canada, which is 
the chief means by which a working bilingualism will be spread throughout 
the country. On the other hand, the evolution of attitudes in Canada 
might well lead other provinces to decide to make French one of the 
official languages in. their legislatures, courts and public administration 
before the French-Canadien population had reached a certain specified 


proportion. 


We are confronted here with the delicate choice between the 
practical efficacy of defining minimum rights and their conditions in 
law and leaving the recognition of such rights to the sense of practical 
necessity or propriety which springs from the natural evolution of 
social conditions and attitudes. Those who bargain hard for firm 
guarantees often obtain less in the long run than those who appeal, 
under appropriate conditions, to a sense of fair play and even generosity. 
These are contentious problems, and the inertia of governments is such 
that they prefer to rest on their legally defined responsibility rather 


than to make the difficult judgment of what is politically opportune or 
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necessary. On this question of bilingualism, therefore, the French- 
Canadians are probably better advised to rely on the continued develop- 
ment of a climate of public opinion favourable to the wider recognition 
of the French language and culture than to attempt at this time to re- 
define their Claims in what must be, for practical constitutional 


purposes, the barest minimum of requirements. 


3.__The Right to Education in the French Language. 


The constitutional guarantee of educational rights and 
privileges under section 93 of the B.N.A, Act is based on religion and 
not on language. This was made clear by the decision of the Privy 
Council in Trustees of the Roman Catholic Separate Schools for the 
City of Ottawa v. Nackel1° where it was held that the legal rights 
or privileges of Roman Catholics with respect to their denominational 
schools at Confederation did not include "the right to decide as to 


the language used as a means of instruction", 


The guarantee in section 93 of the rights and privileges . 
enjoyed at Confederation by religious communities with respect to 
denominational schools has given important protection to the Protestant 
minority in Quebec, but has not on the whole given satisfaction to the 
Roman Catholic, and in particular French-speaking, minorities in the 
other provinces. This is a consequence of two epetoree first, the 
condition in subsection 1 of section 93 that the right or privilege 
guaranteed by this subsection must be one which was enjoyed at Confede- 
ration as a matter of law and not merely of practice or toleration; 


and secondly, the failure for one reason or another of the federal 
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MEMORANDUM — 


Ceux qui ont recu 1*étude LeDain 


(Div. II Report no. 8) ictal 
@ cotsier 
OUR FILE No. 
te 6 Notre dossier 
aise Centre de recherches DATE 
‘Stue le 3 octobre 1966 
SUBJECT 
~“ La page 62 du rapport LeDain a été refaite et nous vous 


demandons de remplacer la page 62 présentement dans votre 


texte par la page 62 revisée que vous trouverez ci-jointe. 
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remedial legislative power conferred by subsection 4 of section 92 to 
offer any effective protection for the educational position of religious 
minorities in a province. 


The effect of the judicial decisions on section 94 is that 
the right to establish separate or denominational schools does not 
carry with it the right to exemption from taxation for the support of 
common or public schools, unless such exemption was clearly provided 
for by law at Ban caleeete or In Quebec, the provincial law has always 
been clearly to the effect that once a religious minority establishes 
separate or dissentient schools, it is relieved of further tax liability 
for the support of common schools, This is also the case in Ontario. 
But with the exception of these two provinces, the rule would appear 
to be double taxation for those dissentient minorities who choose to 


establish denominational schools, 


These then are the substantial grievances of French Canada 
with respect to constitutional rights in relation to education: double 
taxation, if one chooses to establish separate schools; and the absence 
of a guaranteed right to education in the French language. They are 
accordingly the matters to be given first consideration in any discus- 


sion of possible amendment to section 93. 


The difficulty in reaching a satisfactory conclusion respecting 
educational guarantees is that there is a considerable evolution of 
thought and, indeed, practice with respect to the desirability and 
the appropriate position in the educational system of denominational 
schools. Indeed, in Quebec there is a strong current of opinion tending, 


it would seem, to the acceptance of the principle that all schools to 
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be supported by taxation and regulated by the provincial euthorities 


should be common or public schools, It is uncertain, however, how long 


7 7 2 
it will take for this idea to gain sufficient public acceptance, in 


wae . 


But this eaan of opinion is of sufficient importance at the present 
time to reise a serious question as to the wisdom of re-affirming end 
perhaps extending, in the form of a constitutional. suerantee, the 
principle of separate or denominational education. Such a constitutional 
provision might well f rustrate the achievement of an important step in 


educational progress. 


he whole emphasis in terms of educational rights and privileges 
is shifting from a religious’ to a linguistic one. What-is likely t< 
be the real issue in the years ahead is the right of the French-sveaking 
population to public schools in which the instruction is in the French 
lenguage. No doubt, it would be politically unwise to attempt, at this 
time, to abolish the essentially religious safeguarcs which presently 
exist in section 93, but serious ae eel should be given to an 


amendment of this section which would permit provincial legislatures 


in the provinces affected to enact legislation abolishing such rights 


6] 7 


7 . Pen ale - 
the religious 


and privileges, with the approval of the members of 
communities concerned, Such an amendmen’ 
and a specified majority of the voting members of: the religious conmunity 


affected as conditions precedent ta any such legislation. Section 


might be further amended to impose upon provincial governments the 
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obligation to provide, out of general, taxation, 


French ] lenguage public schools within a defined radius of wreben centres 


having a specified minimun population, when the French-speaking population 
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in such areas has reached a specified relative proportion. Alternatively, 
or additionally, provision might be made for the right of French-speaking 
communities to establish separate schools for instruction in the French 
language with exemption from taxation for the support of other schools 


in the province. 


The establishment of French-speaking schools throughout the 
country is the surest means not only of promoting a national bilingualism 
but of facilitating that national mobility of the French-Canadian 
population which will break down the cultural isolation of the province 
of Quebec. There is no doubt that many persons of the English language 
will choose to send their children to French-speaking schools in order 
to equip them better for life in this country as long as such schools 


do not have a religious or denominational character. 


Another question in connection with education is whether it 
is desirable that the constitution should require a certain minimum 
amount of instruction in the French language in all the public schools 
in the country. It would pee that this is a question which should not 
be dealt with in a constitution but should be left to the judgment of 
educational authorities. It is the kind of administrative regulation 
which can only make for impractical rigidity when given the status of 


a constitutional guarantee. 
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CHAPTER IV. SHOULD THERE BE AN ENTRENCHED BILL OF RIGHTS? 


The issue to be considered in this chapter is whether there 
should be, as part of a general constitutional revision, a written 
statement or affirmation of human rights and fundamentai freedoms 
incorporated or "entrenched" in the constitution. To appreciate this 


issue, it is necessary to consider the effect of such a Bill of Rights. 


It would be, first, a limitation upon the legislative 
power of Parliament and the provincial legislatures. In effect, it 
would mean that any federal or provincial law which prejudicially 
interferred with such rights or freedoms beyond the limits permitted 
by the Bill of Rights would be constitutionally invalid to the extent 
of such interference. Secondly, it would create certain rights which 
the courts would be obliged to secure to the citizen in his relations 
with public authorities. Thirdly, it would contain certain prohibitions 
which would affect the validity of private agreements and even the 
legality of certain conduct between private individuals. A comprehensive 
Bill of Rights thus encompasses a very wide spectrum of governmental 
and non-governmental activity and raises at once, in a federal state, 
the fundamental issue of the distribution of legislative and executive 
power to affect such rights and freedoms. Before considering this | 
question, however, it is well to make a few observations about the 
traditional approach towards the basis and protection of such rights 


and freedoms under the British system of parliamentary government. 


Under the traditional British system, the core of which is 


the principle of parliamentary sovereignty, the protection of human 
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rights and fundamental freedoms has been regarded as an aspect of the 
Rule of Law. This notion, which was made famous by A. V. Dicy,~ is at 
bottom nothing more than reliance on legislative seif-restraint, 
administrative fairness, and judicial independence for the protection 
of fundamental rights and freedoms. Under the traditional British 
system, such protection has rested, in the final analysis, on an 
enlightened public opinion which demands that pvolic authority shall 
pursue its purposes of order and general welfare with due regard for 
the personal liberties of the subject, The Rule of Law is a phildésophy 
of government rather than a legal or constitutional restraint upon it. 
It is a standard to which public opinion can appeal, and it is generally 
regarded to be effective in the measure that such pubiic opinion is 
informed, aware, and prompt to detect and challenge acts which threaten 
these rights and freedoms. In the words of the late Mr. Justice Robert 
Jackson of the Supreme Covrt of the United States :° 
I have been repeatedly impressed with the speed and 

certainty with which the slightest invasion of British 

individual freedom cor minority rights by officials of the 

government is picked up in Parliament, not merely by the 

opposition but by the party in power, and made the subject 

of persistent questioning, criticism, and sometimes rebuke. 

There is no waiting on the theory that the juases will 

take care of it. In this country, on the contrary, we 

rarely have a political issue made of any kind of invasion 

of civil liberties .... In Great Britain to observe 

civil liberties is good politics and to transgress the 

rights of the individual or the minority is vad politics. 

In the United States, I cannot say that this is so. 

It is this general approach that has made Englishmen traditionally 

skeptical of the practical importance or efficacy of an entrenched dill 
3 


of Rights. The following statement by Sir Ivor Jennings” is a 


characteristic expression of this view: 
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«-. Im Britain we have no Bill of Rights; we merely have 

liberty according to law, and we think -- truly, I believe, 

-- that we do the job better than any country which has a 

Bill of Rights or a Declaration of Rights of Man. 

There is skepticism about the value or practical efficacy of 

a Bill of Rights, not merely because it is worthless if there is not 
popular insistence upon its implementation in day to day procedural 
detail, but because it suggests that fundamental freedoms find their 
source in positive enactments rather than in the absence of valid 
prohibitions, and secondly, because it must necessarily express 
fundamental rights and freedoms in essentially unqualified and over- 
simplified terms. It must necessarily say both too little and too 
much. It cannot encompass the whole range of liberty and the means 
by which it is effectively secured, nor can it reflect the necessary 
qualifications to be read into the limitations which it imposes upon 


legislative power if these rights and freedoms are to be secured to 


all in an ordered society. 


It is the British approach which has applied in Canada, at 
least up to federal enactment of the "Canadian Bill of Rights" in . 
1960, subject to one important qualification: the effective restraint 
imposed by the distribution of jurisdiction under the B.N.A. Act upon 
federal and provincial legislative power to interfere with fundamental 
rights and freedoms. Before considering the effect of the Canadian 
Bill of Rights, it is well to attempt to evaluate the extent to 
which these rights and freedoms have been effectively protected in 
Canada by judicial interpretation operating in the context of the B.N.A. 


Act. 
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In recent years, the Supreme Court of Canada, basing itself 
on the provisions of the B.N.A. Act and upon provincial law respecting 
civil responsibility, has been able to offer substantial protection 
of freedom of speech, freedom of conscience, freedom of assembly, 
and freedom from arbitrary arrest. As a result of these judicial 
decisions it cannot be said the Canadians have been left with the 
impression that their civil liberties are less effectively protected 
under the present constitution than they would be under an entrenched 


Bill of Rights. 


The most important qualification of the political or public 
right of free speech has been the law concerning sedition, which is 
chiefly directed to criticism of public authority that exceeds the 
bounds of what is considered to be safe or permissible. The definition 
of sedition or seditious libel, from time to time, marks the permissible 
limits of political dissent or protest, as well as what is legitimate 
in the way of criticism of principles or notions held by particular 
groups in the community. In Boucher v. The King, * where the issue 
was whether the eatusea® a Witness of Jehovah, was guilty of seditious 
libel for having published or distributed a pamphlet which was strongly 
critical of the administration of justice in the Province of Quebec, 
the Supreme Court of Canada, upon re-hearing, laid down a definition 
of seditious libel, based on the provisions of the new Criminal Code, 
which considerably expanded the area of free speech, as such was 
previously delimited by the common law. In effect, thecCoyrtcheld 
that language igcnot seditious, no matter how displeasing or offensive 
it may be to public persons or groups within the community unless 
there is the intention to incite to violence, or to resistance to or 


defiance of constituted authority. 
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In tracing the history of the commonlaw crime of seditious 
libel, Rand J. emphasized that the law must keep pace with changing 


and more liberal views of the nature of government. He said:? 


Up to the end of the 18th century, it was, in essence, 
an attempt in words of political authority or the actions 
of authority. If we conceive of the governors of society 
as superior beings, exercising a divine mandate, by whom 
laws, institutions and administrations are given to men to 
be obeyed, who are, in short, beyond criticism, reflection 
or censor upon them or what they do implies either an equality 
with them or an accountability by them, both equally 
offensive. In that lay sedition by words and the libel was 
its written form. 


But constitutional conceptions of a different order 
making rapid progress in the 19th century have necessitated 
a modification of the legal view of public criticism; and 
the administrators of what we call democratic government 
have come to be looked upon as servants, bound to carry 
out their duties accountably to the public. The basic nature 
of the Common Law lies in its flexible process traditionally 
reasoning upon significant social and political matter; and 
just as in the 17th century the crime of seditious libel was 
a deduction from fundamental concepts of government, the 
substitution of new concepts under the same principle of 
reasoning, called for new jural conclusions .... 

Thus the Boucher case is a striking example of the traditional 
commonlaw function of judges to interpret the statute law in such manner 
as to afford the greatest possible protection to personal liberties. 

The protection afforded to the accused in the Boucher case did not 

flow from any constitutional guarantees, nor was it the accidental 
result of divided legislative jurisdiction under the B.N.A. Act, but 
rather was the direct effect of modern and liberal conceptions of 
political philosophy operating, as a matter of statutory interpretation, 
upon the provisions of the Criminal Code of Canada. With respect to 


the specific issue in the Boucher case -- that is, how far the criminal 


law is to tolerate expressions of opinion that create ill will and even 
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hostility among various groups in the community, these liberal concepts 


are reflected in the following passage from the opinion of Rand g:1° 


There is no modern authority which holds that the 
mere effect of tending to create discontent or disaffection 
among His Majesty's subjects or ill-will or hostility 
between groups of them, but not tending to issue in illegal 
conduct, constitutes the crime, and this for obvious reasons. 
Freedom in thought and speech and disagreement in ideas 
and beliefs, on every conceivable subject, are of the 
essence of our life. The clash of critical discussion 
on political, social and religious subjects has too deeply 
become the stuff of daily experience to suggest that mere 
ill-will as a product of controversy can strike down the 
latter with illegality. A superficial examination of the 
word shows its insufficiency: what is the degree necessary 
to criminality? Can it ever, as mere subjective condition, 
be so? Controversial fury is aroused constantly by 
differences in abstract conceptions; heresy in some fields 
is again a mortal sin; there can be fanatical puritanism in 
ideas as well as in mortals; but our compact of free 
society accepts and absorbs these differences and they 
are exercised at large within the framework of freedom 
and order on broader and deeper uniformities as bases of 
social stability. Similarly in discontent, affection and 
hostility: as subjective incidents of controversy, they 
and the ideas which arouse them are part of our living 
which ultimately serve us in stimulation, the clarification 
of thought and, as we believe, in the search for the 
constitution and truth of things generally. 


In the Padlock Act case, / we find an important decision in 
favour of free speech, based on the obstacle presented by federal control 
over the criminal law to legislative attempts by the province to 
interfere with this right. This, then, is an instance of the protection 
of civil liberties in Canada, at least against provincial legislative 
interference, which is the incidental result of divided jurisdiction 
in a federal state. But once again, certain members of the Supreme 
Court of Canada took advantage of the opportunity to enunciate certain 


broad principles concerning the nature and essential basis of political 


liberty in Canada, and one judge went as far as to suggest that there 
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was inherent, in the pre-supposition of the B.N.A. Act that Canada should 
have a parliamentary constitution similar to that of the United Kingdom, 

@ constitutional guarantee against legislative interference with the 
right of free speech not only by the provincial legislatures but by 
Parliament itselr.° While the decision of the Court turned essentially 
on the conclusion that the provincial legislation, directed to suppression 
of communist activity, was an invasion of exclusive federal power over 


the criminal law, it was said by Rand 3.37 


Indicated by the opening words of the preamble in 
the Act of 1867, reciting the desire of the four Provinces 
to be united in a federal union with a constitution 
"similar in principle to that of the United Kingdom", 
the political theory which:the Act embodies is that of 
parliamentary government, with all its social implications, 
and the provisions of the statute elaborate that principle 
in the institutional apparatus which they create or 
contemplate. Whatever the deficiencies in its workings, 
Canadian government is in substance the will of the majority 
expressed directly or indirectly through popular assemblies. 
This means ultimately government by the free public opinion 
of an open society, the effectiveness of which, as events 
have not infrequently demonstrated, is undoubted. 


But public opinion, in order to meet such a respon- 
sibility, demands the condition of a virtually unobstructed 
access to and diffusion of ideas. Parliamentary government 
postulates a capacity in men, acting freely and under self- 
restraints, to govern themselves; and that advance is best 
served in the degree achieved of individual liberation 
from subjective as well as objective shackles. Under that 
government, the freedom of discussion in Canada, as a 
subject-matter of legislation, has a unity of interest 
and significance extending equally to every part of the 
Dominion. With such dimensions it is ipso facto excluded 
from head 16 as a local matter. 


This constitutional fact is the political expression 
of the primary condition of social life, thought and its 
communication by language. Liberty in this is little less 
vital to man's mind and spirit than breathing is to his 
physical existence. As such an inherence in the individual 
it is embodied in his status of citizenship. 


“a 
om odd % 

j i 
13 to dats hid selina @ £0 - 


1Ve 7 
J e ay \ ~a 


. 
2) 


seers evite! ratgot 3 ( awtadl 


a : me tas 
agrtatete sy oe faterivow a an att te aig 


SOS ay 
. giana beirw bod Shit coke rosh anit onsin ° *TheesT + ae: 
\ tekonivowr exit ra sotietosos nit io. 


) aan ot hetoorkh pater Pele 
i; 
Baw Wag ending te 


et 


Tavo sewq tareh es sagan Sonatas vat £4 $n Exotic 


Ss t bast vi Bhed ea GE sal Lantatso ace 
, ai sidtagtg. ont i: fuels “Snrdece sat ye pevaogbal 
; peruaiyvor’ “swoa sts: Lo vss sinaty .YORT “to TOA 46; 
Nols tlanioS ee yea fa:one. ny beg i oe OC 
, MOREA Bey ial eid arg lod sigions nt se ficta” 
site ar Bates fo\coNe Wohin west Taos kt hy 
e BRK to Lame Epcos Cie sri ¢ VALS a Ta 
: sigionktq Tsay ages i ihen sit: 36.2 ey i Due 
'o SPBETD YS ikaw suvaisdie Dsrore b 7 a 
oF cF70y ahi of aot i a) - fit > BAY sis 
tig end “26° LEEW Wisteaee Mi al (é ihsts 
2 até sehcoce ch Bostkepil to VW | 
qo obfdue gett ait? "po SNemiinevog Es hemes " 
tucya 2a ,cobnr > pnopevi ite si? .v ro co 
sOsKivonr 15 he gia is oni-3 aL aan 
NedhoN 6 Nove team Mtoe ni .Heinigo oki orth 
sf ogmttadonis Vv iaeeteed, a isrbaot, Slit abet *| 
tit sone ES OR ts? aabed veaoost “te mola: 7 5 o 7 
i i fits, Ysoo® Piles ‘wediat wiiosdar') ) 7 
sk Soupvbe tedé pp Agsveeuiel? atovem od ’ 7 
” thateaestie TL feubivilat te beweddi: 2 SbhtR65 
“wit GebeU. . qeioteedes avetee,do ta Jlew &s ao! 
@ ap <abenss ab colagvoakh *o moheeti one A , 7 
sastovnl To “tiny # bah. ,nolvelulneat to tetson-20s, a * 
att: to even ‘hopve Oo clips ‘pitinnesxe somsciGirply bas 
bofviomt stan’ cag? ot +P enpthoeckh souaiitiY 86. cect! 
etiam facol gs ast Of feet mort = 
njkapssine Leorsiia; ei’ si 208! Senoiivuiidanos afat : 
gt bun dipuodd .2tit ietoes ‘io dodvionos ymemtin) sis” 


gael offSti af eiity et rites. .weesgaet yc pote beaters 
shi oF ak pniditesid ett Giuiga Sos boda so’ tas fed 
feubivibmk ett of Soneabins ar laos 2h .99 nixe iookevia 
ieitanes ists Ta et aii ni boLbedms a? 


‘ns 


« @ 
‘he 


eee iw] 
ey 


Ooty 


se 


an % 


ae 


In a similar vein, but going even further in its implications 


of constitutional guarantee, is the following statement by Abbott J. 310 


The Canada Elections Act, the provisions of the British 
North America Act which provide for Parliament meeting at 
least once a year and for the election of a new parliament 
at least every five years, and the Senate and House of Com- 
mons Act, are examples of enactments which make specific 
statutory provision for ensuring the exercise of this right 
of public debate and public discussion. Implicit in all 
such legislation is the right of candidates for Parliament 
or for a Legislature, and of citizens generally, to explain, 
criticize, debate and discuss in the freest possible manner 
such matters as the qualifications, the policies, and the 
political, economic and social principles advocated by such 
candidates or by the political parties or groups of which 
they may be members. 


This right cannot be abrogated by a Provincial Legisla- 
ture, and the power of such Legislature to limit it, is 
restricted to what may be necessary to protect purely 
private rights, such as for example provincial laws of 
defamation. It is obvious that the impugned statute does 
not fall within that category. It does not, in substance, 
deal with matters of property and civil rights or with a 
local or private matter within the Province and in my 
opinion is clearly ultra vires. Although it is not necessary, 
of course, to determine this question for the purposes of 
‘the present appeal, the Canadian constitution being declared 
to be similar in principle to that of the United Kingdom, 

I am also of opinion that as our constitutional Act now 
stands, Parliament itself could not abrogate this right of 
discussion and debate. The power of Parliament to limit 

it is, in my view, restricted to such powers as may be 
exercisable under its exclusive legislative jurisdiction 
with respect to criminal law and to make laws for the peace, 
order and good government of the nation. 


This notion, that the B.N.A. Act postulates or pre-supposes 
free parliamentary institutions with the essential supporting rights 
and freedoms required for their democratic and constitutional operation, 
derives judicially from what was said by the late Sir Lyman Duff in 
Reference re Alberta Statutes,++ where the issue, in part, was the validity 


of provincial legislation directed to a measure of governmental control 


of the press. In a decision which affirmed, in effect, that freedom 
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of the press in Canada cannot be regulated by provincial legislation to 
the extent of interfering substantially with the working of Canadian 


parliamentary institutions, Duff C.J. gaia:l© 


Under the constitution established by The British 
North America Act, legislative power for Canada is 
vested in one Parliament consisting of the Sovereign, 
an upper house styled the Senate, and the House of 
Commons. Without entering in detail upon an examina- 
tion of the enactments of the Act relating to the 
House of Commons, it can be said that these provisions 
manifestly contemplate a House of Commons which is to 
be, as the name itself implies, a representative body; 
constituted, that is to say, by members elected by such 
of the population of the united provinces as may be 
qualified to vote. The preamble of the statute, moreover, 
shows plainly enough that the constitution of the 
Dominion is to be similar in principle to that of the 
United Kingdom. The statute contemplates a parliament 
working under the influence of public opinion and public 
discussion. There can be no controversy that such 
institutions derive their efficacy from the free public 
discussion of affairs, from criticism and answer and 
counter-criticism, from attack upon policy and administra- 
tion and defence and counter-attack; from the freest and 
Pullest analysis and examination from every point of view 
of political proposals. This is signally true in respect 
of the discharge by Ministers of the Crown of their 
responsibility to Parliament, by members of Parliament 
of their duty to the electors, and by the electors them- 
selves of their responsibilities in the election of their 
representatives. 


The right of public discussion is, of course, subject 
to legal restrictions; those based upon considerations of 
decency and public order, and others conceived for the 
protection of various private and public interests with 
which, for example, the laws of defamation and sedition 
are concerned. In a word, freedom of discussion means, 
to quote the words of Lord Wright in James v. Commonwealth, 
"freedom governed by law." 


Even within its legal limits, it is liable to abuse 
and grave abuse, and such abuse is constantly exemplified 
before our eyes; but it is axiomatic that the practice of 
this right of free public discussion of public affairs, 
notwithstanding its incidental mischiefs, is the breath 
of life for parliamentary institutions. 


We do not doubt that (in addition to the power of 
disallowance vested in the Governor General) the Parlia- 
ment of Canada possesses authority to legislate for the 
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protection of this right. That authority rests upon the 
principle that the powers requisite for the protection 
of the constitution itself arise by necessary implication 
from The British North America Act as a whole (Fort 
Frances Pulp & Power Co. Ltd. v. Manitoba Free Press Co. 
Ltd. ); and since the subject-matter in relation to which 
the power is exercised is not exclusively a provincial 
matter, it is necessarily vested in Parliament. 


But this by no means exhausts the matter. Any 
attempt to abrogate this right of public debate or to 
suppress the traditional forms of the exercise of the 
right (in public meeting and through the press) would, 
in our opinion, be incompetent to the legislatures of 
the provinces, or to the legislature of any one of the 
provinces, as repugnant to the provisions of The British 
North America Act, by which the Parliament of Canada is 
established as the legislative organ of the people of 
Canada under the Crown, and Dominion legislation enacted 
pursuant to the legislative authority given by those 
provisions. The subject matter of such legislation 
could not be described as a provincial matter purely; 
as in substance exclusively a matter of property and 
civil rights within the province, or a matter private 
or local within the province. It would not be, to quote 
the words of the judgment cf the Judicial Committee in 
Great West Saddlery Co. v. The King, “legislation 
directed solely to the purposes specified in section 92"; 
and it would be invalid on the principles enunciated in 
that judgment and adopted in Caron v. The King. 


Tae question, discussed in argument, of the validity 
of the legislation before us, considered as a wholly 
independent enactment having no relation to the Alberta 
Social Credit Act, presents no little difficulty. Some 
degree of reguiation of newspapers everybody would concede 
to the provinces. .Indeed, there is a very wide field in 
which the provinces undoubtedly are invested with legisla- 
tive autsority over newspapers; but the limit, in our 
opinion, is reached when the legislation effects such a 
curtailment cf the exercise of the right of public discus- 
sion as substantially to interfere with the working of 
the parliamentary institutions of Canada as contemplated 
by the provisions of The British North America Act and the 
statutes of the Dominion of Canada. Such a limitation is 
necessary, in our opinion, “in order,” to adapt the words 
quoted above from the judgment in Bank of Toronto v. Lambe 
"to afford scope” for the working of such parliamentary 
institutions. In this region of constitutional practice, 
it is not permitted to a provincial legislature to do 
indirectly what cannot be done directly (Great West Saddlery 


Co. v. The King). 


o> Oe 


J re vos 


<a tenn | F tea 


* st Fa 


42! 08 to taeon 241 


& 


omit it ai 
eiLeovt!.{ ceekta 
ty aemigetetact 


ory Bi mYora 


Vee oa% 


‘Lap i i? 
nee-2. 7a . 
SO ADS , Ya Pres 
Le * 
F ; mag 
ns 5 eo rs * ; 
as. ; 
J , F 7 we (a 
’ Vis 
4 
B tw 4 
‘“S at 
; 
, writ) 
saul 3 
ms , ; 
© mW 
eo & 
Pee Bis a 
e { ‘ 
i ." 
bts 
7A6 ris 
«4 
t Li 
er e— 
SRP is 
—a ts. 
Lhe re 
J 
x rd < , & bk : 
ios os ore 
Fite dS ahs 
. a L 
4 
b : 
« (33 PLE 
~ ayia BE 
. “a 
pete Loos 
5 Bris ® re 
a me _ reer 
’ i 
alee ry 
= Socucm —3 
saath e0c' 1) 
Wore hZ { it 5 


Cha > WY Pr ate 


ecierae 
an 8 Ba ssh tt \ ahem Sat ee SAE 
reuat alle af atic ae bon ¢ 
doa kt Baars 
“yh sawbosh- at oh, 


ci het 
law "OR 2. sey mt 

- shared ya, a ered oe 

; ' taamar FxaT 


_ ot | Sn 


S) ¢ 


“Os 7NG 
Lae 9 na gar! 


}. agave 


‘css if] ag ve . 


rh sips! aay onto 


iPr ie 7 
ois 


Pe as. 


TaAS EE Seven 2 


so Stnm 


‘tabs 7 Bye 


hs ae 


5 Sia eaay ion of best 
‘pi ana ghey sake 
fe y Das reese 7 ti nt } Sgt 
: dnoseunont sd, oeldhee “wom 
- at te, -sahAivyong sist 
we co e & - ; 
tact ob gat one ong 
ot ee tretth son 
; . -—-_ a eee te rae ea 
ay SKA closes 
i i ) x ; 
: ’ 7h 4 ag 
3h; j sua Tag 
2 ahoceoveeg 
Tee r JO) 
Bre a 
at}, , 
x." 
Py 
Fs | fi 
° ‘ : 
“3 . * 
Dy . f; 
o 1) a a 
f fu 
: c my 
9 » 1 — : c 
’ @igy j i 
’ » are. a : ab 
RS Sh etn he ai 
Si yee fo UK s 2 & Wi 
(>, a a biape bit] ~ 6 * 
an St, tae, | Pad zt ; V>-1e ny 
a , > = ee » 
gas7 am ait. “IC. 1 cute > 
£0 aikget £fo% 20 areal vest 
pi Leeson ria 2°95) DaTe greg won FA tt 


any tat oF 


f J 
‘gece ae «Vv e) 


- 


att. 7 


on PS 


Here, then, is a constitutional guarantee of political rights, 
at least in so far as provincial interference is concerned, and it 
requires only adoption of the view expressed by Abbott J. in the 
Padlock Act case to make it as fully effective as any explicit and 
entrenched Bill of Rights could be with respect to everything that is 
impited, both as to means and content, by what was referred to in the 
Alberta Press case as “the right of public discussion”. This right 
is nothing Less than the very foundation of free and responsible 


government. 


There are other rights or freedoms which had found adequate 
protection in Canada through the judicial process prior to the enactment 
of the Canadian Bill of Rights in 1960. Freedom of worship or conscience 
found protection from provincial legislation and police interference in 
@ series of decisions involving the Witnesses of Jehovah. In Saumur 
v. The City of Quebec and the A-G for Quebec ,~? the Supreme Court of 
Canada held shat freedom of religion was beyond the reach of provincial 
legislative interference, whether federal jurisdiction in respect of 
this matter is based on the criminal law power or the residuary scope 
of the peace, order and good government clause. In effect, the Saumur 
case Was concerned with that aspect or expression of freedom of speech, 
including specifically, freedom of the press (since the distribution 
of the printed word was involved) which is a necessary corollary of 
freedom of worship, including the right to carry on effective proselytization. 
It should be observed, however, that the decision in the Saumur case 
was by the narrow majority of one in a court that was sharply divided 
as to the constitutional characterization of the right of freedom of 


worship, the minority holding that it was a civil right within the 
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provinces falling neither under the peace, order and good government 


clause nor under the criminal law power. 


It was sufficient in the Saumur case, for purposes of the 
majority opinion, to rest the judgment upon the provincial Freedom of 
Worship Act, as being a pre-Confederation statute, with validity based 
on section 129 of the B.N.A. Act and now beyond the reach of provincial 
amendment or repeal, but it is noteworthy that both Rand and Kellock JJ. 
referred to the principle enunciated in the Alberta Press case. It is 
difficult, however, to perceive the precise relationship between freedom 
of religious expression and the operation of parliamentary government, 
unless one takes the view that freedom of speech must be considered 
to be an indivisible right which, subject to the necessary restraints 
imposed by the criminal law, cannot be broken down for purposes of 
legal protection according to the ideas or objects which it is 


intended to express or promote. 


Protection of freedom of worship in the Saumur case resulted, 
as in the Padlock Act decision, from the division of jurisdiction under 
the B.N.A. Act and was a consequence of the limitations of provincial 
legislative jurisdiction. Other decisions have served to emphasize 
the important function performed by the provincial law of civil respon- 
sibility in the effective affirmation and protection of fundamental 


rights and freedoms. In the cases of Chaput v. Romain 


ooo 


and Lambe v. 
Benoit, ~? provincial police officers were condemned in damages for 

acts of interference with religious liberty. In the Chaput case, members 
of the provincial police broke up a peaceful and orderly religious 


meeting of Jehovah's Witnesses in a private home. In a unanimous 
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judgment, the Supreme Court of Canada held the act of the police officers 
to be unlawful, if not criminal, and condemned them to pay damages. This 
judgment may be regarded as an affirmation of both freedom of worship and 


the related freedom of assembly. 


In the Lambe case a police officer was condemned by the 
Supreme Court of Canada to pay damages for the false arrest, imprisonmnet, 


and malicious prosecution of a Witness of Jehovah. 


in the case of Chabot v. Les Commissaires d'Ecoles de Lamoran- 


diére, © where the Court of Appeal of the province of Quebec held that 
a Witness of Jehovah had the right to have his children admitted to 
the local public or common school, without the obligation to receive 
religious instructions, Casey J. suggested a natural law basis for 
fundamental rights and freedoms and in particular freedom of religion 


* eo le 
and conscience. He said: 


What concerns us now is the denial of plaintiff's 
right of inviolability of conscience, a denial that is 


coupled with or effected by -- and in either case the 
result is the same -- active interference with his right 


to control the religious education of his children; and 
at this point I recall what is discussed at length by 

Me. Justice Pratte, supra: plaintiff is obliged to send 
his children to school and he is entitled to send them to 
the particular one involved in this case. 


It is well to remember that the rights of which we 
have been speaking find their source in natural law, 
those rules of action that evoke the notion of a justice 
which “human authority expresses, or ought to express, 
but does not make; a justice which human authority may 
fail to express, and must pay the penalty for failing to 
express by the diminution, or even the forfeiture, of 
its power to command", and of which it has been said: 


But for natural law there would probably 
have been no American and no French revolution; 
nor would the great ideals of freedom and 
equality have found their way into the law- 
books after having found it into the hearts 
of men. 
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On this point there can be no doubt for if these 
rights find their source in positive law they can be 
taken away. But if, as they do, they find their 
existence in the very nature of man, then they cannot 
be taken away and they must prevail should they conflict 
with the provisions of positive law. Consequently if 
the regulations under which, rightly or wrongly, this 
school is being operated make it mandatory that non- 
Catholic pupils submit to the religious instructions and 
practices enacted by the Catholic Committee then these 
regulations are ultra vires the Committee, and invalid. 


It ig probable that this notion has less judicial future or 
potential scope as a basis for protection of fundamental rights and 
freedoms from both federal and provincial legislative interference 
than the one expressed by Abbott J. in the Padlock Act case. It 
calls to mind, however, the concept of “natural justice", which embodies 
certain procedural rights or guarantees established by the common law. 
in effect, this concept assures a fair and impersonal hearing to anyone 
whose rights are to be determined by administrative sntneriess It 
has never been suggested, however, that the right to a fair hearing 
cannot be denied by legislation, so that it cannot be said to be a 
right which finds amy implied guarantee in the Canadian constitution, 
as in the case of those rights by means of which the parliamentary 
system functions. On the other hand, the judicial control of adminis- 


y judicial interpretation, what amounts to a constitutional 


v 


guarantee. I+ is difficult to put any other construction upon the 
judicial refusal to give effect to legislative provisions purporting 
to exclude all judicial interference whatever with administrative action. 


In the face of plain and unqualified statutory language, the courts 


have held that they cannot ascribe to the legislature an intention to 
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deny that power of judicial review which is essential to the maintenance 
of a parliamentary legal order in which bodies exercising statutory 
authority are constrained to carry out the intention of Parliament 


by remaining within their respective jurisdictions. 


It is necessary to consider now the effective protection 
which has been afforded to fundamental rights and freedoms by the 
Canadian Bill of Rights, a federal statute enacted in 1960.77 By 
its very nature and origin this statute cannot be considered to contain 
an “entrenched” Bill of Rights, since it is subject, like all other 
statutes, to repeal or amendment by the Parliament which enacted it, 
under the principle of parliamentary sovereignty. In its essential 
nature it must be regarded as nothing more than an interpretative act 
of a special character. Furthermore, it is generally assumed that it 


applies only to federal legislation.° 


It may be safely asserted that the Canadian Bill of Rights 
has had little practical significance in litigation since it was 
enacted in 1960, 2+ Tee genered Ly regarded by practising lawyers 
as a rather hopeless ground on which to attack a piece of federal 
legislation. It would appear that, in the view of the Courts, its 
application comes in conflict with the principle of parliamentary 
sovereignty, and they are for this reason most reluctant to give it 
practical effect, particularly in view of section 3 of the statute 
which contemplates that the Minister of Justice shall review all 
federal legislation to ascertain whether it comes in conflict with 
the rights and freedoms declared in sections 1 and 2. In other words, 


the Courts apparently take the attitude that Parliament must be presumed 
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to know what it is doing and to intend any departure from the Canadian 
Bill of Rights. It is true that the statute contemplates that, where 
Parliament intends to affect fundamental rights and freedoms declared 
therein, it will expressly declare that Legislation is to operate 
"notwithstanding the Canadian Bill of Rights", but, in strict law, 
such a pretended limitation on the sovereignty of Parliament is without 
effect, and may be ignored or over-ridden by subsequent legislation, 
just as the Canadian Bill of Rights itself may be amended or repealed. 
As a matter of strict law, therefore, the Courts have no basis for 
recognizing in the statutory Bill of Rights a legal qualification of 
parliamentary sovereignty, and this presumably explains the fact that 


@ 
they have, on the whole, failed to give any practical effect to it. 


The most serious judicial confrontation with the Canadian Bill 


of Rights has been the decision of the Supreme Court of Canada in Robertson 


and Rosetanni v. The Queen®? where the issue was whether the federal 
Lord's Day Act prohibiting certain activity on Sunday was in conflict 
with the Canadian Bill of Rights, which declares, among other things, 
that every law of Canada shall be so construed and applied as not to 
abrogate, abridge or infringe freedom of religion. The lower courts all 
held that there was no conflict with the Bill of Rights. This view was 
affirmed, with one dissenting voice, in the Supreme Court. The majority 
held, in effect, that the Lord's Day Act was not an interference with 
freedom of religion. In other words, the decision of the majority 
turned on the meaning to be ascribed to the words "freedom of religion" 
in the Bill of Rights. The judgment of the majority is, in effect, an 
affirmation that the Canadian legal order recognized certain fundamental 


rights and freedoms and gave them effective protection prior to the 
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enactment of the Bill of Rights, and that the Bill of Rights is simply 

a declaration of those rights and freedoms which existed at common law 
prior to its enactment. The majority opinion turned on the interpretation 
of the commonlaw concept of “religious freedom" as enunciated in such 
previous decisions of the Court as Saumur v. City of Quebec and A-G Que. 24 
The majority held that the effect of tae prohibition in the Lord's Day 
Act on persons whose religion required them to observe a day of rest 

other than Sunday was a secular and financial rather than a religious 


one. 


Cartwright d., dissenting, heid that the Lord's Day Act was 
legislation in relation to religion; that its purpose and effect was 
*5o compel, under the penal sanctions of the criminal law, the observance 
of Sunday as a religious holy day by all the inhabitants of Canada”; and 
‘i Hey Tote: . Sy fay » B Pont x , . 25 
that this was an infringement of religious freedom. He said: 

ua my opinion a law which compels a course of 


conduct, whether positive or negative, for a purely 
religious purpose, infringes the freedom of religion. 


The dissent of Cartwright J. is also significant for its 
expression of opinion as to the effect of the Canadian Bill of Rights 
Whers Shere is a conflict between its provisions and those of other 
federal legislation. The opinion had been previously expressed by a 

~tenta 26 ; : 
Canadian Gours of Appeal in Regina v. Gonzales that if legislation 
enacted peior to the Bill of Rights could not be construed so as to 
avoid conflict with the provisions of the Bill of Rights then it must 
be held to prevail over the provisions of the latter. Cartwright J. 
expressed disagreement with this view, stating, “In my opinion whether 
there is irreconciliable conflict between another Act of Parliament 


and the Canadian Bill of Rights the latter must prevatii™ 


‘ 
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As yet, however, we do not have a judgment of the Supreme Court 
of Canada giving effect to the Canadian Bill of Rights so as to invalidate 
or render inoperative other federal legislation, and few, if any, such 
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judgments in lower Canadian courts. 


The judgment of the Supreme Court in the Robertson and Rosetanni 
case is a reminder that the application of a Bill of Rights, whether 
statutory or entrenched, turns on judicial interpretation and gives to 
the courts a very great power to determine the content and practical 
implications of rights and freedoms which must necessarily be expressed 
in the broadest possible terms. It is to be seriously questioned 
whether such a Bill of Rights adds anything to the commonlaw principles 
and attitudes of statutory interpretation by which the courts have 
managed to avoid serious legislative curtailment of fundamental rights 
and freedoms, but it may, on the other hand, offer the courts an instru- 
ment or pretext for policy formation which is indistinguishable, for 
practical purposes, from legislative power. t is only necessary, in 
this regard, to recall the history of the "due process" clause in the 


29 


American Constitution. 


The experience of recent years has indicated that federal 
legislative jurisdiction with respect to criminal law affords a substan- 
tial, if not complete, safeguard against provincial legislative inter- 
ference with fundamental rights and freedoms. If one adds to this 
concentration of legislative jurisdiction in this field, the restraining 
influence of a national public opinion, crystallized and expressed in 
the statutory Bill of Rights, it would appear that there is no pressing 


need to alter the fundamental nature of the Canadian Constitution by 
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the introduction of an entrenched Bill of Rights. 2° Moreover, such a 
Bill of Rights might well come in conflict with the notions of group 
and minority rights which are at the heart of the present controversy 
concerning the future of biculturalism in Canada. At the very least, 
it may be said that it is not easy to perceive the particular relevance 
of the notion of an entrenched Bill of Rights to the subject on which 
this Royal Commission must report, unless it be an aspect of the 
reaction of English-speaking Canadians to the demands being put forward 
by French Canada for a larger measure of cultural recognition and the 
practical implementation of such recognition by vocational and economic 


opportunity in daily life. 


The important issue in the field of human rights in Canada 
today is not so much the danger of legislative and administrative 
interference with civil liberties because there is effective political 
and judicial recourse for this, but discrimination in the fields of 
employment, property transactions, public accommodation, admission to 
professional societies and voluntary associations and the like. This 
is a matter primarily, if not exclusively, for provincial legislative 
treatment as an aspect of property and civil rights. It is a matter 
to be dealt with, not by constitutional checks upon the validity of 
legislation, but by legislative initiative reaching private or non- 
official conduct in the economic and social relationships of daily Jife,-- 
There is already a certain amount of legislation in Canada against 


a This is a matter which may call ultimately for an 


discrimination. 
administrative or investigative agency of a special character to carry 
out prompt and effective investigation of complaints, exercise a 


general and continuing review of the problem and contribute to public 
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information and education. It is a matter which should be given, as 
far as possible, a civil law rather than a criminal law treatment, 


and must, therefore, remain within the field of provincial responsibility. 


This issue reminds us that legislative jurisdiction in the 
field of human rights is substantially divided in Canada between 
Parliament and the provincial legislatures. By virtue of its juris- 
diction over the criminal law, Parliament has the principal control 
over the extent to which personal liberty may be restricted by positive 
prohibitions, but there is a very large field of prohibition open to 
the provinces by virtue of provincial jurisdiction to attach penal 
consequences to the violation of regulatory provisions in the field 
of property and civil rights. Then there is the broad range of 
provincial power to affect and, indeed, protect fundamental rights 
through civil responsibility or liability in damages. Take, for 
example, the right of free speech -= the qualification of this right 
is partly a matter of criminal liability and partly a matter of civil 
responsibility. It is Parliament which has the legislative jurisdiction 
to determine the limits of the right of free speech which are necessary 
for the security of the state and the maintenance of social order. In 
effect, the criminal law is, or ought to be, concerned with those 
limitations of free speech which are considered to be essential for 
the preservation of constitutional government and order. On the 
other hand, provincial law with respect to civil responsibility is 
concerned with reparation of the damage suffered by the individual 


as a result of an abuse of the right of free speech. 
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CHAPTER V. THE CRIMINAL LAW POWER AND PROVINCIAL AUTONOMY 


i. The General Importance of the Criminal Law Power, 


As a result of the narrow interpretation placed by the decisions 
of the Privy Council upon the "peace, order and good government" and 
"trade and commerce" clauses in section 91 of the B.N.A. Act, the criminal 
law power under section 91 (27) became in many ways the most important 


general head of federal jurisdiction. 


The relationship of the criminal law power to trade and 
commerce will be touched on in another chapter. We have already seen 
something of its role in the field of civil liberties. There can be 
no doubt that it is one of the most important heads of federal juris- 


diction in its potential impact on provincial power. 


At one time, there was a suggestion by the Privy Council 
that federal jurisdiction in this field was confined to what was 
inherently criminal ,* but this notion was later repudiated.” In 
effect, the criminal law is what Parliament says it is, and there 
is no limit to the power of Parliament to create new crimes, so long 
as its legislation in this field is bona fide and not a mere pretext 
or colourable basis for usurpation of provincial Giri adietioas” No 
doubt the nature of the evil to which particular legislation is directed 
will be examined as an indice of whether the legislation has a 
general criminal law purpose or object ,? but with the evolution of 
social and economic conditions and the increasing complexity of 
modern life, Parliament is called upon, from time to time, to recognize 


new crimes, which may not have that readily recognizable character of 
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inherent evil. As the late Sir Lyman Duff said, the criminal law is 
6 

"necessarily an expanding field". Accordingly, the scope of the 

criminal law power is such that it can extend the reach of federal 


legislative action into many important areas that would ordinarily 


fall under provincial jurisdiction. 


It is intended, in this chapter, to comment on what appear 
to be two of the most important areas of potential conflict between 
the federal criminel law power and provincial autonomy. The first 
is the general area of moral values, involving such matters es drink, ! 

2 8 s es 10 Fe hes mich 
gambling,” censorship,~ Sunday observance, and the like,” om WAIC- 
regional attitudes may vary; the second is the enforcement of 


provincial regulatory legislation by appropriate penal sanctions. 


oe The Criminal Law Power and Provincial Attitudes « on Moral Issves. 


Ce NO ne neem ee ee 


The first of these two areas of conflict raises a serious 
constitutional question as to whether an exclusive and unqualifiea 
jurisdiction over criminal i should be vested in a federal government, 
particularly in a bicultural state like Canada. As wa heave seen, 
some of the important civil liberties cases have arisen out of this 
area of conflict touching acetate religious and cultural values. The 
arguments for uniformity in the field of criminal law are obvious 
enough but the United States has got elong without exclusive federal 
jurisdiction in this Pield, end it mey. be that some consideration 
should be given to the possibility of providing for a measure of 
concurrent jurisdiction over criminal lew in Canada -~ for permitting 


the provinces to “opt out" of certain criminal lew provisions, or to 
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go beyond those which Parliament sees fit to enact -- so es to allow 
for free, popular expression of regional attitudes, The political 
importance of regional attitudes in Canada is nowhere more pronounced 
than in such matters as Sunday observance, censorship, gembling, and 
drinking, where value judements reflect the wide ran 


ethical, and religious outlook in the country. 


The current issue of the right to conduct provincial lotteries 
points up the kind of frustration, and indeed exasperation, which can 
be generated when one set of regionel moral values cleshes with another 
and results in the inhibition of the only power in the field and the 
inability of one province to do something which it wishes to do without 


violence to the moral susceptibilities of other provinces 


The solution in such cases may be a right of provincial 


“opting out" recognized by the constitution. The Canada Temperanc: 


eevee er stint i a ee 


i) 


and the Lord's Day Act?” are examples of federel legislaticn 


permitting local option. Shovld such a principle not be feneralized 
t. 


and written into the Constitution for certain legislative purposes 


rather than being left to the political wisdom of Parliament? 


Lt is in connection, however, with provincial legislation 


directed to the effective suppression of specific activities considered 


4. 


to be particularly offensive in a province that the strongest feelings 


are raised on the subject of provincial autonomy. Such legislative 


action generally arises out of a strong climate of public opinion in 
a province and may involve the very life of a provincial governnent. 
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implement these values in valid legislation there is often a strong 
revulsion against the restraints imposed upon provincial action by 
the Constitution. The civil liberty cases which arose out of the 

activity of the Jehovah Witnesses left the Province of quspert ntti 
a sense of grievance concerning not only the obstacles presented by 
the federal criminal law power, but the role of the Supreme Court 

itself as an arbiter of fundamental values in the field of personal 


14 


freedom. 


The issue is whether the fundamental moral values of the 
country, in so far as these are expressed in lew, should be left to 
the central or sionee legislature, or whether the nation may effectively 
pursue a broad national purpose while allowing for a variety of 
regional expression and evolution in the moral value judgments which 
constitute the heart and core of the cultural diversity that we may 
assume should be eble to exist in a nation-state. Difference of 
language is important but so also are the differences of moral outlook 
and emphasis which ere reflected in different cultures. It is these 
expressions of cultural difference, as much as language, which give 
rise to the sense of difference and even alienation and, where they 
are threatened, to a sense of outrage and of menace to the integrity 


of the individual conscience, 


There is reason to believe that the dissatisfaction of the 
average French-Canadian with the Canadian Constitution and the effects 
of judicial interpretation of it is much more closely related to 
these areas, touching the individual conscience, than to eny practical 


difficulties encountered in attempting to regulate the objective facts 
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of economic ahaha The present constitutionel crisis, in so far as the 
man in the street is concerned, is essentially psychological in nature. 
It involves attitudes. This truth shovld not be overlooked merely 
because the more sophisticated minds in French Canada understand that 
these pyschological difficulties are likely to be largely resolved by 


a more active and rewarding participation in decision-meking in the 


country. 


The introduction of a principle of local option or even 
concurrent provincial jurisdiction in criminal law (with defined 
limits for either federal or provincial jurisdiction) would involve 
the difficulty of defining in sufficiently broad terms those areas of 
policy which ought to be left to provincial choice. It would involve 
the classification of the criminal law into various categories of 
relative national importance. For example, the category of crimes 
against the state, including sedition, is one in which there 
obviously cannot be local option. So also with crimes relating 
to matters within specific heads of federal. jurisdiction. There is, 
however, another category of crime which, while undoubtedly affecting 
the general welfare, may be said to be more a matter of individual 


morality or "local evil", 19 


This distinction was in fact urged in argument on behalf of 
the province of Quebec in the Padlock Act case, which involved the 
constitutional validity of provincial legislation directed to the 
suppression of communist activity in the province, when the official 
doctrine of the Roman Catholic Church was implacable in its hostility 


to communism as a philosophy and political activity. Concerning the 
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concept of the "local evil" as a constitutional basis for such provincial 


i 


7 


legislation, Rend J. said:?° 


It is then said that the ban is a local matter under 
head 16; that the social situation in Quebec is such that 
safeguarding its intellectual and spiritual life against 
subversive doctrines becomes a specific need in contrast 
With that for a general resulation by Parliament. A 
contention was made Re Section 6 of The Farm Security Act 
(1944) of Saskatchewan. What was dealt with there was 
the matter of interest on mortgages and a great deal of 
evidence to show the unique vicissitudes of ferming in 
that Province was adduced, But there, as here, it was 
and is obvious that local conditions of that nature 
assuming, for the purpose of the argument, their existence, 
cannot extend legislation to matters which lie outside of 
s.9e. 


It is also instructive to read what was said by Fauteux J. Lf 
in this case concerning the constitutional possibility of treating 
certain criminal law questions as matters of a purely local or private 
nature within the meaning of section 92 (16) of the B.N.A. Act. He 
appears to Nithes that since the criminal law relates, in the final 


oO 


analysis, to the security of the state as a whole, it can never in 
any of its aspects be regarded as a purely local or private matter 


within the province. 


But is there any reason why the provinces shovld not be fiven 
legislative jurisdiction over those matters of public morality which do 


not really touch the security of the state? As matters stand now, there 


are almost no conceivable limits to the federal power to assume jurisdiction 


over matters which would ordinarily fall within the provincial private iaw 


5 


domain of public policy, or what is called in the province of Quebec, 


"oublic order and good morals". 


‘8% ny Ld paiekd tyros ‘fest ‘Sits angky 
‘ooties i Ho, pee Aiutdarcs atid, ‘ro ceocmd Qa ae ot a 
aticr gs fae pueditma of. nokta tydoolt | 


i 
De 


Dot vos tat: wil ieee mate sei pas OF avidorwadr-oals siogl: 


nectoaey Ta WELAGRA BAS, Lasoiiny ktaros af Ar laneouad’ agis> eaaRE 
SA were, sc. Tes ve eut fet a So auadioe an. chioitseup Wet Lente £5 haeaee 


sit dey ofvalh cae ote mur tar) Ge uotecone ss Snes Ole coh tin Sahat 


s 


’ » 


saftenr sleviug te faaot yes a6 5 eS heltggo! 36 ndvedss Bh To gee 
) a 


OOP ue As , 
E 


ae ol y nA; porivtrn “one aiwae 


ape oe ten | idee paonivesi att Git acepes ves = ans. ei) Jue 

on. Suit yor Lesa akidue "In agodtam sors Tove nolsaT paris, iinnieaiabeate 

eyo> iron bistecetaditat nh Beinds sith to yoiw.se fd cinuod “Liner ron 
Hobs foescwy)) Saeko ee Ls ag) ort ot aimerl siveviaotioo at. deomia sta 
mi or ben “indo Brower “an sore Ass yitsansbro Oi tow 6 hit nether ‘DONG 


ssodoa-t6 oonivamd outa belies Sb: TARe tO ekg. Ppelduity ‘to attemop 


"eau Soeey Sno ast ork 
vA A 


ttt odio nD youn tee Wot Panis. cid einés Jodt obufoncs oc Banegae 


cover ao St .elorw Ss Be eters sds ko Yvetiote efit ov , Silevagns 


The courts have the power under our civil law system to 
determine when contracts and other civil law juridical acts shall be 
held null and.void because they are immoral in their purpose or object. 
Why should the provincial legislatures not have the ultimate control 
over the prohibition, with penal. consequences, of the acts to which 
the courts may attach such civil consequences. The terms in which 
the general objects of laws of a criminal cheracter have been described 
by the courts indicate that the federal criminal law power overlaps 
the provincial domain of public order end good morals. In Russell v. 
rhe queen?® the Privy Council referred to criminal laws in these terns: 

..- Laws of this nature designed for the promotion of 
public order, safety, or morals, and which subject 
those who contravene them to criminal procedure and 
punishment, belong to the subject of public wrongs 
rather than to that of civil rights. 

In the Margarine case,~? Rand J. spoke of "public peace, 
order, security, health, morality" as being the “ordinary though not 
exclusive ends served by that lew". Is there any reason why "morality" 
in the commonly accepted sense of the term, touching matters which 
affect the welfare and education of the young, such as drink, gambling, 
sexual behaviour, and censorship, should not be subject to ultimate 


provincial control? 


The difficulty would be to define the federal power in terms 
that would be adequate for the over-all security of the state as well 
as the specific heads of federal jurisdiction. The problem, nevertheless, 
deserves further consideration because it tends to keep alive an 


ivritating awareness of the religious differences which have prejydiced 
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inter-cultural relationships in Canada. It would be better if we did 
not have this conflict of moral values reflected in federal legislative 


initiative or inhibition, as the case may be. 


There is no issue which raises this problem in a more serious 
form at the present time than the subject of censorship. There are 
two Quebec statutes which deal directly with this matter: the Publica- 


20 


tions and Public Morals Act™” and the Moving Pictures Act, “+ which 


establishes the Board of Cinema Censors. 


The first of these statutes is directed against "immoral 
illustrations" in publications other than newspapers and those of a 
religious character. It requires that certain information be filed in 
the office of the Provincial Secretary for every publication in the 
province and ar vicen for examination by the Board of Censors of any 
illustration submitted by the Attorney General, and an order by the 
Board, when it finds an illustration to be "immoral" within the merning 
of the Act, having the effect of destroying all rights of ownership in 
the offending publication. An "immoral illustration" is defined in 
the Act as: 

... any illustration, in the sense of the preceding 
paragraph, which evokes real or fictitious scenes of 
crime or of the habitual life of criminals, or morbid 
or obscene situations or attitudes, tending to corrupt 
youth and to pervert morals. 

The Moving Pictures Act requires examination by the Board of 
Cinema Censors of “any films or other like devices which it is proposed 


to use in the Province for the purposes of exhibitions of moving pictures 


* 
oe rs0 -ammdt). 49 aod as ot avis iistte 


Latonenk™ Teritapet batsorth at astusste snes lo denkt oat 
& to sets brs) So ob alld feds. tedt_ anoiveptidsa at *eredtetiiauGte 
gt belit sd Wexdestaeiin? Nisdseo tatit cotians: 21 .retossads gwolghtes 
odd nit norraskiche -visve 40% Yuete cok Intontvotd odd To oshTO Salt 
vite % etosned ‘tea frsed old vd noltenisaxno ic} agvtyoud bas eontvesg 
ont yd weiko ne bits. .loteiteD yorrostA odt yd bacdincua noktentamint 
gikatom ott nidtix “Lenott” of of soktattsulil ce abst? si sedw .bysem 
at chdevenwo Yo etqiis Lio sutyoutash to joetts end gnkved .¢oA oft To “ 
ut Dentteb ef "nobietieutti Latomat” oA sottsoh due salons tts sdt 


t 


ee eel tea foA offt 


mibbebe'sd sis to etusea odd of  toktaivawlli vis «,. 

TO) 2ehsod SvoOLTLIoLyY ‘xo Last asdove ooidw  .dqstasisg 

hidton «6 ,aAtentatts to etil Leudiaar sid io xh amit 

tawato> of pukbred .ashotidse xo -enotinusie exeoads to al 
" .eleton tisvied oF ban dtvoy 


So aupot edt yf noktsnimaxs e2etivupst tok sotwsoid ae oay 


hasouote et Jf dobtiy ssotvel sabi worlito so amit vis" ‘te cptoaned Aorankd 


estusoig patvou to emoitidinixe Jo eseodiiq sad tot oonivord edt of saw oF 


- 95 - 


by means of a cinematograph, moving-picture machine or other like means 
...." The Board is constituted by the Act as "an organization for the 
supervising and censuring of moving pictures". The Act provides for 
fine, and failing payment, imprisonment, and for confiscation by the 
Provincial Police of any such film or device used without authorization 
of the Board. The Act is also concerned with preventing children under 
the age of sixteen from being admitted to film showings, with certain 
exceptions. A particularly interesting provision is the prohibition 
against open-air film performances except by special permission of 

the Provincial Secretary and when the performance is for a religious, 


educational or patriotic purpose." Violation of this provision is 


punishable by both fine and imprisonment. 


The Moving Pictures Act also empowers the Lieutenant-Governor 
in Council to establish, under the control and direction of the Board 
of Censors, "a censorship of posters, signboards or other method of 
announcing a theatrical, a pictorial, or a moving picture performence". 
The Act further provides for censorship by the Board of newspaper 


advertising of moving pictures. 


The constitutional validity or operative effect of these two 
statutes is obviously not free from doubt, particularly in view of certain 
dispositions of the Criminal Code of Canada touching similar matters. 

The issue, as in the slot machine cases, is whether the dominant aspect 
of theilégislation is the use of property or the prohibition of certain 


conduct in the interests of public morality. 
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The question of obscenity was considered recently by the 
Supreme Court of Canada in the case of Brodie v. The Queen ©? a case 
which involved the seizure and confiscation in the Province of Quebec 
under the provisions of the Criminal Code of Canada of copies of 
D. H. Lawrence's “Lady Chatterley's Lover". The Court held by a 


majority of five to four that the book was not an obscene publication. 


It is impossible to overlook the fact that the minority was 
composed of judges of Roman Catholic religious persuasion. Nothing 
could demonstrate more forcibly that these matters of moralitycor 
ethics, finding their basis so often in religious or cultural convic- 
tions and attitudes, are better left to regional or local treatment 
if we wish to avoid repeated affront to the most deeply held feelings 
of personal loyalty and integrity. How can a nation feel satisfaction 
in determining such an issue on a five to four basis. The same is, of 
course, true of the Supreme Court decisions in the Saumur?" and Boucher“? 
cases which involved an appreciation of the limits of free speech in 
relationship to religious sensibility, and to a lesser extent in the 
Ronearel1i°° case, which was related to the same social facts: the 


sense of outrage produced by the provocative languege of the Jehoveh 


Witnesses. 


The Brodie case turned on the application of the Criminal 
Code definition of "obscene" to Lawrence's book, and, in the reali of 
freedom of publication, it may be regarded as another example of the 
preservation or even enlargement of that freedom in Canada resulting 
from the commonlaw techniques of statutory interpretation and the power 


or discretion inherent in the judicial application of law to fact. 
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The issue in the Brodie case was whether Lawrence's book 
exhibited "undue" exploitation of sex as a dominant characteristic. ©. 
The point of the case, for purposes of the issue being considered in 
this chapter, is that nine judges of the Supreme Court of Canada could 
have divided so evenly as to whether there was such undue exploitation 
of sex in the work. The question is so obviously a matter of taste 
and instinctive, almost sub-conscious, response that it is extremely 
difficult to understand how one can seriously claim any validity for 
a treatment and final determination of it on such a narrow division 
of opinion. It may be said that provincial legislative treatment of 
such problems would not remove the difficulties of interpretation and 
appreciation inherent in the judicial function, and this is true, but 
the direction and emphasis of legislative concern with such problems 
would then be more likely to reflect the provincial ethos than they 
do when they must find the lowest common denominator -- increasingly 


an American denominator:--- at the federal level. 


The Brodie case raised no constitutional issue, but it 
involved the highly subjective appreciation of whether there was undue 
exploitation of sex as a dominant characteristic in what was obviously 
a literary work of art. An underlying issue was whether this question 
was to be decided according to the opinion of the expert -- that is, 
the critic or other literary authority whose concern for art necessarily 
ai echha him to a liberal view of artistic license in the treatment of 
sigs or by the man with no particular claim to literary expertise and 
necessarily reflecting the notions or prejudices of conventional morality 


but approaching the issue as a bon pere de famille mindful especially of 
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the welfare of young people. The issue is expressed in this manner, 
not to reveal the author's own bias, but to emphasize the kind of 
dissatisfaction produced by the decision of these matters remote from 
local attitudes and feelings. It is only too easy in such cases to 
put the experience down to lack of understanding between cultural or 
linguistic groups. How can we fail to be disturbed when a judge as 
respected and as knowledgeable in criminal law matters as Mr. Justice 


Fauteux feels obliged to express his dissent in the following terms :¢! 


This edition of the book contains no less than 
fifteen pornographic and adulterous episodes which 
decency has always forbidden ministerial or judicial 
officers to recite textually in the written opinion 
they gave as to its character. This edition is 
accurately described in the following excerpt from 
the interdiction pronounced in respect thereto by the 
United States Postmaster-General: 


The book is replete with descriptions 
in minute detail of sexual acts engaged in 
or discussed by the book's principal characters. 
These descriptions utilize filthy, offensive 
and degrading words and terms. Any literary 
merit the book may have is far outweighed by 
the pornographic and smutty passages and words, 
so that the book, taken as a whole, is an 
obscene and filthy work. 


And as to whether the issue is to be left to determination 


by literary experts, he wryly Bireevetises 


Whatever be the outstanding position held by Lawrence 
as a writer, this book offers no evidence that an expert 
in literature necessarily qualifies, for that reason, as 
@ custos mores. 


It is noteworthy that Judson J., with whom Cartwright, Abbott, 


and Martland JJ. concurred, expresses the opinion that the "standards 
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of the community™ should be the test of what is "undue" in the exploitation 
of sex as a dominant charactertstic.”” But the issue in Canada is: "What 
community?" Ritchie J., who was the other judge making up the majority, 
similarly referred to the “existing standards of decency in the community" 
as the test of what is "undue",°° ‘The opinion of Ritchie J. is conspicuous 


for its candour as to the essential nature of the responsibility placed 


pe 


upon a judge in such a case: 


Under s.150A the burden of deciding whether the 
publication is likely to corrupt a significant segment 
of the population and the burden of determining what 
is or what is not ‘undue’ so as to offend commnity 
standards is placed upon the judge before whom the 
publication is brought, and while it is true that his 
decision in either case must be a subjective one and 
WiLL of necessity be coloured in some degree by his 
own predispositions on such questions, this is not a 
unigue position for a judge under our system of law, 
and under the Criminal Code it is he and he alone who 
must be "satisfied that the publication is obscene ...' 
if it is to be forfeited. It should be remembered, 
however, that these sections of the Criminal Code are 
enacted for the protection of the public and obscenity 
i. not to be determined by the act that a publication 
may offend the prude or excite the frustrated; it must 
be offensive to the community standards or be likely to 
deprave or corrupt a recognizable segment of the public. 


Once again, we may ask: what, in the context of Canadian 


federalism, is “a recognizable segment of the public"? Both the 
*' 


or 


Superior Court and the Quebec Court of Appeal ruled against "Lady 
Chatterley's Lover”. If one counts the judges in ali of the courts, 


there were more in favour of a finding of obscenity than opposed to it. 


The limitations imposed at the present time by federal 
jurisdiction in this field are well expressed by Mr. Justice Casey 


in the provincial Court of Appeal in this case. He getid:-~ 
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But we must not forget that the voice of Parliament 

is the voice of the Canadian peopie. In criminal matters 

Parliament does not speak for groups nor do the standards 

that it sets up vary with the areas in which they are 

applied. It speaks for all the people and because of 

this, because of the differences of opinion that exist 

and that must be respected, one must assume as has been 

stated elsewhere, that "the moral aspirations of the law 

are minimal”. 

At one time there appeared to be the possibility in the field 
of public morality of the kind of working concurrence or co-existence 
¢@ 

of federal and provincial legislation shat has been permitted in 
relation to other matters which are the object of treatment by both 
federal criminal law and provincial regulatory legislation. This 
seemed to be the necessary result of the scope given to provincial 
legislative jurisdiction in relation to “property rights" in the case 
of Bédard v. Dawson. 7? The unanimous decision of the Supreme Court 
of Canada in that case, upholding the validity of provincial legisla~ 
tion authorizing a judge to order the closing of a disorderly house, 
upon proof of conviction under the Criminal Code that the property 


had been used as such, is the basis upon which much subsequent provincial 


legislation touching the domain of public morality has been erected. 


ir Johnson v. Attorney-General of Alberta?" the Supreme 
Court of Canada had occasion to reconsider the implications of Bédard 
v. Dawson in connection with provincial legislation directed against 
slot machines. The legislation was so framed as to emphasize regulation 
of the right of property in slot machines, but the Supreme Court, by a 
majority of four to three, held it to be ultra vires as legislation in 
relation to criminal law. The legislation provided that there could 


be no right of ownership or enforceable property rights in a slot machine 
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in the province and further provided for seizure and confiscation, upon 
a judicial finding that a machine was a slot machine within the meaning 
of the Act. The constitutional issue, as framed by the Court, was 
whether the pith and substance of the legislation was to prohibit a 
certain form of gambling, with penal consequences, or whether the 
legislation was directed, not to the creation of an offense, but to 
prevention of the use of certain property. Here the Supreme Court 

had an opportunity, by adopting a strict view of the formal or technical 
nature of criminal law legislation, to permit a degree of concurrent 
provincial regulation or suppression, through control of the use of 
property, of activity in the domain of public morality. The dissenting 
judges emphasized the fact that the legislation did not create an 
offense for which a person could be convicted and punished but was 
directed to the ownership and use of property. The majority took the 
view, however, that notwithstanding the form in which the legislation 
was expressed, its purpose was to suppress a certain form of gambling, 
which was a matter within the exclusive jurisdiction of Parliament. 

It was undoubtedly an important consideration in this case that Parlia- 
ment had legisiated under the Criminal Code with respect to slot 
machines and had also provided for their confiscation, and the narrow- 
ness of the division in the Court is shown by the fact that Rand J., 
who voted with the majority, was satisfied to rest his opinion on 
conflict between the federal and provincial provisions, rendering the 
latter inoperative. His analysis of the problem, however, leaves 
little doubt that had it been necessary, he would have concluded that 
the provincial legislation was invalid, even in the absence of a 
Criminal Code provision, as an invasion of the exclusive federal juris- 


diction over criminal law. This is implicit in his characterization 
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of the provincial legislation as "aimed primarily at the evil of gambling". 
In a word, the majority regarded the provincial legislation as creating 


an effective prohibition and penalty of a criminal law character. 


The majority view with respect to the implications of Bédard 
v. Dawson was further consolidated by the decision in the Padlock Act 
case where Kerwin C.J. said:7? 

The decision of this Court in Bédard v. Dawson et al 

is clearly distinguishable. As Mr. Justice Barclay points 
out, the real object of the Act under consideration is to 
prevent propogation of communism in the Province and to 
punish anyone who does so -- with provisions authorizing 
steps for the closing of premises used for such object. 
The Bédard case was concerned with the control and 
enjoyment of property. 

What the subsequent judicial commentary on Bédard v. Dawson 
points up is that provincial penal jurisdiction is only to be exercised 
as an accessory power, related to a legislative purpose of a clearly 
provincial nature. Provincial jurisdiction in relation to property 
rights has been rejected by the Court as too broad or vague a purpose 
to support the validity of legislation having essentially a penal 
character, at least where the conduct or conditions which it seeks 
to suppress would be appropriate for criminal law treatment by Pariia- 
ment. The provincial criminal law power (as it has sometimes been 
referred to), in virtue of section 92 (15), is very clearly on its 
face an accessory or subsidiary power for the enforcement of provincial 
legislation based on some other head of jurisdiction. This is in 
effect what distinguishes the federal and provincial penal jurisdictions: 
the provincial jurisdiction does not, like the federal, extend to the 


enactment of legislation the sole object of which is the creation of 
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an offense. To support provincial penal provisions there must be some 
purpose or object to the legislation other than prohibition. This 

leads us to a consideration of the degree of concurrency or co-existence 
with federal criminal law which has been permitted by the judicial 
decisions for provincial penal provisions having this accessory or 


subsidiary character. 


se The Enforcement of Provincial Regulatory Legislation by Appropriate 
Penal Sanctions. 

The issue here has not been, as in the field of public morality, 
whether a legislative provision is in pith and substance a prohibition 
with penal consequences because the provisions are quite clearly 
expressed in this form, but whether there is conflict between federal 
and provincial provisions contemplating essentially the same fact 
situation so as to render the provincial legislation inoperative. Here 
the courts have indicated that they are prepared to go very far, where 
they find a valid provincial purpose outside the terms of section 92 (15) 
of the B.N.A. Act, to permit the co~existence of federal and provincial 
provisions, even where it would appear that the provincial provision 
is substantially a duplication of the federal one. The development 
of this approach is to be traced through a series of decisions in 


36 


recent years stemming from the judgment of the Supreme Court in 


Provincial Secretary of Prince Edward Island v. Egan?! which upheld 


the validity of provincial legislation providing for the suspension 
of a driving license upon a conviction, under the Criminal Code of 
Canada, for driving while under the influence of intoxicating liquor 


or drugs. The Criminal Code also provided for suspension of the right 
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to drive, so that the issue of conflict was whether the provincial 
legislation provided an additional penalty for a criminal offense. 

The Court held that the provincial legislation related to the conditions 
of the right to a driving license, a matter within the unquestioned 
authority of the provincial legislature to regulate highway traffic 
within the province. Since the operation of the provincial legislation 
in issue in this case turned once again upon proof of conviction under 
the Criminal Code of Canada, the Court was clearly able to rely on 
Bédard v. Dawson in applying the distinction made in that case between 
the imposition of an additional penalty and the provision of a civil 


disability as a result of a criminal conviction. 


It is important to observe the stress that was laid by Rinfret J. 
in the Egan case on the finding that the federal and provincial 
provisions were not co-extensive. This implied the assumption that 
had they been co-extensive the rule of paramountcy would have had to 
operate to suspend the provincial enactment even though it had what 
would otherwise have been a valid provincial aspect as a condition 
attaching to a right to provincial driving license. It is, however, 
this assumption which has been re-examined and seriously shaken by 
subsequent decisions of the Supreme Court involving federal and 
provincial legislation so similar as, at times, to strain ingenuity 
in trying to find a substantial difference. The process and under- 
lying trend of the Court's decisions, in relation to this problem, 
emerge most strikingly in the case of Smith v. The queen,” where 


the issue was whether there was conflict or repugnancy between 


federal and provincial legislation in relation to fraud in the sale of 
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corporate securities. There was no question, on the authority of the 
judgment of the Privy Council in Lymburn v. Mayland ,?7 that the provincial 
legislature had jurisdiction to enact legislation in relation to 
securities frauds prevention, but by the same token there could be 

no doubt about the validity of the provisions of the Criminal Code of 
Canada which were directed to the punishment of certain kinds of conduct 
in this field. Once again, the Court treated the issue as whether or 

not there was a difference between the two legislative provisions, but 

the difference was in fact so slight that one cannot escape the conclusion 
that the issue turned, in the final analysis, on the Court's view of 

what must be considered to be conflict or repugnancy rendering 


provincial legislation inoperative. 


Although, like other members who made up the majority, 
Martland J. professed to find,a difference in the two legislative 
provisions, he suggested how far he would be prepared to go in 
permitting the co-existence of essentially identical provisions when, 
acknowledging that the provisions in issue might to some extent "overlap", 


ho 


he saids 


However, even in such cases there is no conflict in 
the sense that compliance with one law involves breach 
of the other. 
It is suggested that this limited view of conflict or repugnancy 
is the as yet inarticulated view of the majority of the Supreme Court 
because it is only on this view that one can understand the Court's 


decision in the Smith case. It is the only view that will give 


effective scope to provincial regulatory jurisdiction. The issue is 
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whether the provincial legislatures are to be prevented from attaching 
penal consequences to a broad range of conduct simply because some 
portions or elements of that conduct may fall under a Criminal Code 
provision. It would be practically impossible for the provinces to 

deal only with such conduct as does not fall within the provisions of 
the Criminal Code since their penal legislation is directed to the 
enforcement of broad regulatory schemes and must necesserily be 
comprehensive in character. Indeed, serious doubt has been cast 

upon the validity of a general penal provision directed in its terms 

to all spheres of a particular kind of conduct except those regulated 

by the Criminal Code."* ‘the test formulated by Mr. Justice Martlend 

in the Smith case would make possible the concurrent operation or co- 
existence of identical legislative provisions, so long as the 

provincial provision is Releenere or incidental to a valid provincial 
legislative purpose and does not nullify or negate the federal provision. 
The Court appears to be prepared to accept the fact that the avoidance, 
in such circumstances, of double liability must be left to administrative 


discretion. 


This is the outstanding example in recent years of the 
contribution of judicial review to the maintenance of an effective 
equilibrium in the distribution of legislative jurisdiction between 
the federal and provincial governments. As a result of these decisions, 
the federal criminal law power would not appear to create any serious 
practical problem for provincial regulatory jurisdiction. The chief 
remaining issue is whether there should be an amendment to the Consti- 
tution to give the provinces a concurrent, if not exclusive, jurisdiction 


with respect to certain matters in the field of public morality that are 
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and the observance of religious feast days. ~ 
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CHAPTER Vi. CONTROL OF NATURAL RESOURCES 


A more effective control and utilization of the natural 
resources Within its territorial jurisdiction is a primary policy 
objective of the Quebec government. The control of natural 
resources is a complex subject requiring some general definition 
of its purpose before any attempt is made to analyze its constituent 
elements. In terms of provincial economic policy, such control has 
for its principal object the assurance that the province will derive 
the maximum benefit in the forms of public revenue, employment and 
wages, and the development of secondary industry, from the exploita- 
tion of its natural resources. Such control is effectively exercised 
through ownership of the resources and the legislative power to 


regulate various aspects of their exploitation. 
Tne regulatory power inherent in the right of property is 


i 


an imporsant instrument for implementing provincial policy wit 


respect to nacural resources, and i4 is for this reason that the 


4. 8 


provincial government is at the present time so jealous of its 


roperty rights and of what is generally referred to as the 
EB S 
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2, Rae aaa oY ine dees Zz ie ie - ee ty Se Winn yw . a ‘ 
berriterial integrity” of the prevince. The right of property 


enables one to impose conditions upon its use, both financial and 
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functional, irrespective of legislative jurisdiction. 


A’; Confederation, public property in Canada was distributed 


between the federal and provincial governments by the terms cf the 


ae a2 . 2 ek * o «5 1 2 , + 
British Nerth America Act. Provincial ownership was the general 
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rule, federal ownership the exception. © The Courts have emphasized 
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that legislative jurisdiction must not be confused with proprietary 
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rights and interests and must not be used indirectly to disturb the 
property distribution which was made by the B.N.A. Hee. They have 
also been obiiged to observe, however, that legislative jurisdiction 
may necessarily and incidentally affect proprietary rights, including 
those of the Crown in right of a province, and may even go so far in 


its legitimate exercise as to render such rights commercially valueless. 


The most serious question, however, that arises in connection 

with provincial concern with proprietary rights and the territorial 
integrity of the province is the potential scope of tne federal power 

of expropriation. The only explicit reference to expropriation in the 
B.N.A. Act is in section 117 which gives the federal government the 

ight to expropriate or requisition property for the defence of Canada. ° 
There is no reference in section 91 to federal legislative jurisdiction 
with respect to expropriation. IS cannot be said that the judicial 
decisions vieid a clear indication of the nature and extent of such 
legislative jurisdiction. It hae been held that the right to authorize 
expropriation of property (including provincial lands) required for 
interprovincial or federal railways is of the very essence of the 
legislative jurisdiction with respect to such undertakings. On the 
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other hand, it has been held thas Pederal jurisdiction with respect 


to Indians and lands reserved for the Indians does not include the 
power to authorize the expropriation of Indian reserves, the under- 
lying title te which remains vested in the province. Thus, as 


indicated above, legislative jurisdiction with respect to a specific 


property does not necessarily invelve the right to autherize the 
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forceabie acquisition of the ownership of such property. The criteria 
for determining whether a particular head of jurisdiction carries with 
it, in relation to specific legislative purposes, a power of expropriation 
have not been clearly laid down by the Courts, but it may be fairly said 
that from such judicial authority as does ere there emerges the clear 
suggestion of two eminently reasonabie principles: first, that there 
cannot be an unlimited federal power of expropriation since this can 
do extreme Viclence, not only to the fundamental distribution of public 
property established by the B.N.A. Act, but also to the effective 


7 4. f + 


distribution of Legislative powers and secondly, that the federal power 
a 2 


to authorize expropriation shovld be conceded only where it is necessary 


to the effective exercise of Pederal legislative jurisdiction. There 


variety of federal purposes and heading tne list is an Expropriation 
Act,*” which, on its face, purports to give the federal government the 
power to expropriate for purposes entirely within its discretion. The 
constitutional validity of thie Act has not yet been ruled on by the 
Supreme Cours of Canada, and theve is a serious question as to its 
validity in its present unlimited scope. In any event 


political fact that the government of Quebec cannes accept, as a 


constitusional premise, an un imise? power of federal exrrcpriation, 


jurisdiction. The effectire awbonomy of the province is seriously 


ce of numerous enclaves of Pederal property or 
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qualified by the press 


property over which the federal government has, by judicial interpretation, 
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jurisdiction as to exclude 
provincial jurisdiction for all practical purposes. Such, for example, 
is the case cf interprovincial works and undertakings, which are the 


subject of a separate chapter. Whatever be the political reality or 
potential dauger of the separatist outlook, 1% does not serve any 
useful purpose at this time to increase the provincial sense of 


vulnerability to the forceable intrusion of federal power and 


to undermine the sense 
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territorial control with all that this 
of being “maftre chez nous". If a reasonable definit 
be given, by judicial interpretation, to the basis and scope of the 
federal power to authorize expropriation, then it is suggested that 
serious consideration must be given to an amendment to the Canadian 
Constitution te define such power in terms which may be reasonably 
accepted by the province of Quebec. This is not the place to 

suggest suck terms but merely to draw attention to the issue, which 

is one of considerable concern at the presents time and which aggravates 
federal-provincial relations. We are talking here abouts the concern 
ie to maintain theiz control over the Land which constitutes 
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their hearta and the foundation ef thelr national developments. 


Another federal powar which muss necessarily be considered 
in connection with provincial control crer natural rescurces is the 
power of Parliament, in wir 
of the B.N.A. Act, to assume exclusive legisiative jurisdiction with 
respect to a “work” wholly situated within a province by the simple 


declaration that it is for the géneral advaritage of Canada or for the 
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advantage of two or more provinces. The necessi’ 
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propriety of such a declaration, in any particular case, is not 
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o that on its face the power is an unlimited 
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of legislative jurisdiction. 


It represents a substantial reserve of federal control over the provinces, 


making it possible for the fe 


facilities or developments su 
jurisdiction. this power, 
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to assume jurisdicti It wields an authority 
which enables it, in effect, to rearrange the distri- 
bution of legislative powers effected directly by the Act, 
and. im some views of the enactment, to bring about 
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related generally to works to be executed after the declaration, but 
there wag a stvong dissent in the same case in favour of the validity 
of such a declaration so long as the class of future works was 
sufficisnutiy described for identification. Viewed as a whole, the 
case law concerning this power affords little ground for believing 
that the courts can impose any significant or effective limitation 
upon its exercise. For this reason, it is a serious source of 
constitutional uncertainty and, together with the federal power of 
expropriation, one of the chief causes of a sense of constitutional 
insecurity in the province of Quebec. It is, therefore, recommended 
that this power be abolished. The alternative would be to specify, 
in the Conatitubion, acceptable criteria for its exercise which 


could be the subject of judicial review. 


The precise inter-reLation of federal and provincial 
proprietary rights and legislative jurisdiction bearing more or 
less directiy on the subject of natural resources is somewhat complex, 
and in plases obsewre, but in the result, it would seem that there 


2 ey 


are fev, axy, practical impediments to effective provincial 
control. Boe fundamental basis of provincial control is the owner- 
ship of the lard and ali the incidents cof such ownership, including 
natural products, timber, minerals, fisheries, and water power. 

The only proprictary right relating to the subject of natural 
resources which was expressly conferred upon the federal government 
by the B.N.A. Act is the first item in the Third Schedule of the 
Act, “1. Camais, with Lands end Water Power connected therewith". 


The balance of proprietary rights with respect to natural resources 
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are vested im tae province by sections 109 and 117. The implications 
of the federal proprietary rights in respect of certain water power 
were the subje:s of a reference to the Supreme Court which resulted in 
~ 29 al ay | a yaa a 2 

little illumination of the problem,” but it cannot be said, as a 
practical mabter, that these rights, whatever they be, have presented 
any serious obstacle to provincial development and regulation of 
water power. The federal legislative jurisdiction having the most 


Givect commection with the subject of water power is that with respect 


~ 18 7 
to navigation and shioping undex section 91 (10) of the B.N.A. Act. 
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The consexs of Pederal goverament is required for any works which 


interfere with navigation. 


2c Loress resources of the province are fully under provincial 


° 
2 


legislative and administrative control by virtue of section 92 (5) 

“The managsnent aad sale of the public lands belonging to the province 
and of tine timber and wood thereon”. The effective regulation of the 
exploitation of Sorest resources is, however, a more complicated matter 
than the cevelopmens of hydro-electric power, which is now carried out 


almost exclusively by & Grown corporation. Two major issues today 


concerning the exploitation of the forest, which is the basis of the 
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provinces moss important industry, are the insistence that forest products 


be processed as fully as possible within the province so as to create 
resources to diversify and strengthen regional economies, particularly 
in agricuitural areas. These objectives necessarily involve the 
province in the reguiation of trad= and commerce with important 


inter-provincial and international implications. What, for example, 
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is the constitutional basis of a provincial prohibition against 
the exportation of forest preducts, such as pulpwood or pulp, 

which have not gone through the fullest possible processing, or 
the requirement that pulp and paper manufacturers shall purchase 


. 


annually certain quantities cf their wood requirements from small 


“9 


producers at prices to te fixed (failing agreement) by a marketing 


board?” These are questions which fall within the subject of 
mi 


“The Regulation of Trade and Commerce”, which is considered in 


seta 


a separate chapter, bub i+ is sufficient te emphasize here that, 
so long as the exploitation of natural resources requires a permit 
or license from the government, because of the government's right 
of owmmership, a great deal can be done in the way of effective 


regulabion which does nes encounter issues of divided legislative 


urisdiction, merely by imposing certain requirements as conditions 


called “sonbraccval”, as distince from “legislative”, power and 
underiies the distribwhion of Llegisiative jurisdiction in the B.N.A. 
Act as a stb-stratum in which imporsant shifts can have profound 


effects on She effective constitutional power of the two co-ordinate 


Weat has beso said about provincial control and regulation 
of the exploitation cf forest resources applies substantially to 
the province. The forestry and mining 
departments of the federal government have, in so far as the 


provinces are concerned, no regulatory jurisdiction, although they 
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On the other hand, we must never forget that the development of 
natural resources depends not merely on the grant of licences 

and the control of physical aspects of such development by the 
province, but may be profoundly infiuenced by fiscal legislation 
of the federal government which may determine not only the basic 
decision to widertake a particular resource development, but the 
regional location of a particular development. This observation 
is made here in order t> emphasize that, while it may be convenient 
for purposes of discussicn ani analysis to treat various areas of 
jurisdiction separately, they are all closely related, and it is 
impossible to understand the present constitutional demands of 
Quebec unless one keeps constantly in mind the intimate relation- 
ship between regulatory jurisdiction and fiscal power. Thus, 

the great issue with respect to natural resources is not the 
absence of regulatory power which appears, on the whole, to leave 
littis to be desired, but a larger measure of fiscal power so as 


to be able So influence the jirection of investment and development 


In so far as the other natural resources are concerned, 


2 ° 


the chief points to be noted are the concurrent jurisdiction with 


ra eee A eae ae . 
respect te agriculturé and the apparently complete federal juris- 


diction with respect to fisheries* Neither of these appears to 


have presented any practical adminissrative problem for the 


province. Concurrency with respect to agriculture does not appear 
to have vaisel any serious problems in the field of federal/provincial 


relations, pertaps because of the narrow construction given to this 
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jurisdiction by the courts. The problems have arisen, rather, 
in connection with the marketing of agricultural products, which 
has been treated as an aspect of trade and commerce rather than of 


agriculture. 


The exclusive federal jurisdiction in relation to "sea 


coast and inland fisheries” under section 91 (12) is an anomaly, 
and indeed, belies the actual facts since, by agreement, the 
administration of fisheries has been left in varying degrees to 
provincial ene and the regulations made by the federal 
government evidence that the proper treatment of fisheries is very 
much a regional or local matter. It may be expected, therefore, 
that there wouid be no sericus objection, in any general constitu- 
tional revision, to recognizing provincial jurisdiction in con- 


nection with intra-provincial fisheries. There would remain, 


involve the international relations of the country. 


here we are on ground similar to that of the dispute 
& 

concerning off-shore mineral rights. It would not be appropriate 
here to enter into a discussion of this question, but it is suf- 
ficien: to amphasize that in approaching questions of this 
character we must keep in mind three distinct aspects of the 
problem: proprietary rights, Legislative jurisdiction, and 
international personality and relations. The Quebec government 
has already indicated that it considers these are matters to 


be settled by inter-governmental negotiation rather than judicial 


decision. Its attitude, in this regard, may be better understood 
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if one refers to the judicial decisions in connection with fisheries. 
In addition to emphasizing the fundamental distinction between 
proprietary rights and legislative jurisdiction, which has made 
federal and provincial co-operation essential in this field, the 
courts deciined to pronounce upon proprietary rights in the bed of 
the sea within the territorial limit on the ground that the question 


25 


° a J ° * * 2 
is one which involves international relations. In a Quebec case, 


which raised questions as to the rights of the provincial government 


i 
Hi] 


respect of fisheries in tidal waters, including the three-mile 
territorial limit, Viscount Haldane, delivering the judgment of 


the Privy Council, said: 


The Chief Justice, following their Lordships' 
view, expressed in the British Columbia case, declined 


related to the three-mile limit. As to this, their 
Lordships agree with him. It is highly inexpedient, 

in a controversy of a purely municipal character such 

as the present, to express an opinion on what is really 
a question of public international law. If their 
Lordships thought it proper to entertain such a question 
they would have directed the Home Government to be 
notified, in as much as the point is one which affects 
the Empire as a whole. 
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CHAPTER Vil. THE REGULATION OF THE CORPORATION 


lL. Importance of Such Regulation. 


The business corporation is the most powerful and influential 
non-governmental institution in modern society. Its regulation is 
accordingly a primary responsibility of government. In its 
concentration and effective exercise of power it is often a 
rival te government. The aggregate of individual corporate 
decisions «- not always so unco-ordinated as the theory of free 
enterprise presupposes -~- is more determinative of the allocation 
of physical and human resources than those of government itself. 


Corporate business is a generator; government is a regulator. 
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The basic decisions 1¢ fields of investment and economic 
expansion are made by cur large financial institutions and business 
corporations. The corporation also exercises a pervading influence 
in many other spheres of life including the creation of wants and 
the formation of Pundamental attiscudes and values. The corporation 
absorbs so mucn of the working and social energy of human beings 

on this continert today that it must be considered to be the 
primary formative influence on theix lives. Its continuous drive 
in the direction of more complex organization and technological 
innovation determines relative values in the field of education 


and orders the priorities according to which the human resources 


of the country are allocated to different tasks. 


Tae corporation is a creature of law. It is a legal 


fiction weich can exist only by government fiat. Its primary and 
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distinguishing characteristic is that it permits a group of individuals 
to carry om a business enterprise while limiting their liability or 
potential Loss to the amount which they invest in it. This character- 
istic necessitates government regulation of the corporation in order 


to protect ereditors. The corporation is also a device by which a 


s2 may acquire capital by the sale of corporate 
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securities. This power must also be regulated by government for 
the prove shion of these who purchase such securities. These matters 
deal with the constitution, financial structure, control and opera- 
tion of the corporation. But effective government regulation of 
the corporation today extends to a wide range of other matters 
including % tion, locai licensing regulations, zoning, building, 
safety, and sanitabion regulations, labour regulations, and 
marketing vegzlations. Some of these matters will be given more 
detailed analysis in separate chapters, but it is proposed to 
considers herve the broad lines of the division of legislative and 
execw5ivs power respecting the creation of corporations, and their 
Managemer5 as Legal organizabions, as well as the extent to which 
sive federal or provincial control over these matters limits 
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effective regulation of them in other fields. 


En Distribution of Legislative Jurisdiction in Respect of the 
Incorporasic ay ~N an 2 , 


Legislative jurisdiction with respect to the incorporation 
of companies includes not only the power to create corporate 
entisies and to endow them with certain capacity and powers but 


aisc to regulate the manner in which their powers shall be 
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controilel and exercised. This is, broadly speaking, what we mean 


by “company law’. The federal and provincial legislatures have an 


Provincial legislative jurisdiction with respect to the 
incorporation of companies is restricted by s.92 (11) to “fhe 
Incorporation of Companies with Provincial Objects". The juris- 
diction with respect to the incorporation of companies with 
deminion objsets Lies with the federal government as a residual 

a . a ne hexose * a . a 
power under the peace, order and good government clause. da Tact, 
this power permits the federal government to incorporate companies 


With avowediy countxy-wide purposes, but with business confined 


power of incsporation is unqualified. 


“ease ave the broad Lines of the distribution of legis- 
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to companies, but the incorporation of 
certain compantes of a special character is reserved either to 
Parliament os tne provincial legislatures by specific heads of 
jurisiiection. Bre incorporation of commercial banks and savings 
banks falls under redsral jurisdiction by virtue of heads 15 and 
16 of s.91 of the B.N.A. Act. The constitution and regulation 


of municipal and school corporations falls under provincial 


8) and s.93. There is also the 
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exciusive federal jurisdiction to incorporate companies with the 
power to cperate interprovincial works or undertakings, or works 
declared to be for the general advantage of Canada under s.92 (10). 


This special head of jurisdiction, which is a large and important 


| a? 
ubip it nlite nt nbttsitetec|: prt. Galea 


act ot Foomue’t Asay seiiee and Suitestubes! tei 2eiv: a 


» 
| out" ot (xr) Gye) yl bot: Sass aS storms Sas epee } a 
| ~simt, sit Jadustdo fatogivesd Meiw ssife mn) to. o- ite tours 
azty asinagios to nottacorinont odhess Cvege fra 15£0 
fedhitess eee dnaititeves Zattebe't sid atiw ari noe lee ete pa aad a i owe 
: | | 
_joet m= (Saye ts tnemevovon Dian frie ssvi0 sone SeT shee Cees pil 
palenee? eastogimooni oF Uneairreyae. os * ed ao brad Tope’ eee . 
ve Phony gnimhkatid dbkw re .cosoqs cy. Pewee ae 
fevobet ote ,geecntG Leofiostg co. a4 ms ee eo Ss aS 
ers | 
seipel Bo aotvudiucet eshiote sos : 
; % antisvorsooat edd tut .soredik af 
| od waditie Savaseet pI teCustar - 
. to efeod re 69s Wo astarceie 


ny gaitvat Ste cagd Lesotsmme |.' ; : 


( bee GL chased to auietv yl pot’stie t= of "Si" ete 
ry mixind _BEhs: ‘Ane niet pre ath ts oF a : AU st ' 


’ faiagivomy sabi sifal Bhe.Jst 4 o. fees 


S42 opie at eteml «fn bna (0) SP to a0 | 


Se ee 


ott Goke seliegecr evaraqiwoit ot S.otetbess), lets 


adiow “0 Vennttedcabay so ettov Tet cevcsysetes sete "ed 


oc) SQce veleer sbened Gn saat ia Toon 6 


a 


Sradtogm: baw samt es ak abi .o-~ at ORR Sach, te 


- 120 - 


fields of federal control, will be considered in another chapter. 
Since the principal purpose of this chapter is to consider the 
effective Limitations impcsed by the present constitution upon 
provincial power to control the corporation, it is necessary first 


to examine the limitations created by the wording of s.92 (11). 


Des The Limitations on Provincial Jurisdiction with Respect to 
Incorporation of Companies. 

The issue which ayises here is whether there should be 

acy limitasion upon provincial legislative jurisdiction to incorporate 

companies ox whether it should be fully concurrent with the juris- 

diction of Parliament. It would not appear that the limitations 

imposed by the terms of s.92 (11) of the B.N.A. Act have created 

serious practical difficulties for companies incorporated by 

provincial charter. According to the judicial decisions, the 
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provincial legislatures are not competent to confer extra-provincial 
powers upon companies incorporated under provincial laws but the 
terms of s.92 (iL) de not prevent the creation, by exercise of 

the Royal prescogative in the province, of companies having the 


capacity to receive such powers from competent governmental 
ge, Meek.) Jee aah eee : 
authority. Thus, in practice, provincially incorporated companies 
are capable of acquiring the right to carry on business in any 


province cf Canada by conforming to the laws affecting registra- 


tion in each province. 


As to whether provincial jurisdiction should, as a matter 
of principle, be go limited, the issue is not simply the respective 


powers of the federal and provincial governments but the powers of 
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the provincial governments as.between themselves ta control. 
corporate operations within their respective territories. If all 
the provinces had the power to confer upon companies incorporated 
by them she right to carry on business anywhere in Canada, then 


2 


no province would have the power to restrict or regulate the right 
of a company incorporated anywhere in Canada to carry on business 
within its own territorial limits. How important, from a practical 
point of view, is this provincial right to regulate the power to 
carry on business within the province? It is already seriously 

i. by the federal power to incorporate companies with the 
right to carry on business throughout Canada. As regards other 
companies, it is Largely u ueSter of provincial revenue, but the 
question can only be fully answered by consideration of the 


extent bo which the province has power to regulate companies 


incorporated under some other jurisdiction. The answer to this 


te 


question is to be found in a series of decisions dealing with 


the status of dominion and foreign companies. 


h, Provincial Legislative Power to Affect Federally Incorporated 


We are considering here provincial legislative juris- 
diction with respect to companies incorporated by federal charter 
under the residuary power and not jurisdiction with respect to 
companies incorporated by virtue of specific heads of federal 
jurisdiction such as these governing interprovincial works and 
undertakings, banks, and navigation and shipping, where federal 


jurisdiction extends corisiderably beyond matters of incorporation 
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and constitutional regulation of the company. In general terms, 
the courts have held that companies incorporated by federal charter 
in virtue of the residuary power are subject to provincial laws 

of general application, but that such laws may not substantially 
impair the status and powers of such companies. The cases have 
acknowledged the validity, as applied to such federally incorporated 
companies, of provincial laws respecting mortmain licenses, the 
imposition of direct taxation, including the requirement of a 
license to trade, as a method of raising revenue, and the regula- 
tion of corbracts within the province.” In one case, the Privy 
Council held that provincial legislation, including penalties for 
its enforcement, could not be so directed as "indirectly to 
sterilize or even to affect, if the local laws were not obeyed, 
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> description of the capacities and powers which the Dominion 
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had validly conferred:"”" in a subsequent case, it was held that 
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is not competent to the legislatures of those Provinces so 
to legislate as to impair the status and essential capacities of 
the company in a substantial degree. "? A distinction emerges 
from the cases between provincial legislation which merely imposes 
a fine for violation of a registration or licensing requirement 
directed to a valid provincial purpose, such as the raising of 
revenus by direct taxation or the obtaining of information, and 
provincial legislation which prohibits a federally incorporated 
company from carrying on business unless and until such require- 
ment has been fulfilled. In effect, anything which interferes 
With the right of a federally incorporated company to carry on 


business in a province will be considered to be a substantial 
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impairment of its status and powers, within the meaning of the rule 


In one case, the Privy Council held that provincial 
terference with the capacity of a federally incorporated company 
to obtaiz. capital impaired its status and powers in a manner more 
direct and serious than the other kinds of provincial legislation 


which had been conceded to be valid, as applied to such companies, 


and. to which aliuision was made in the following passage from the 
; Rg 
judgmen’s :~ 


This is not a mere case of fixing the conditions of 
local trade or of regulating the form or the formalities 
of the contracts, under which business is to be carried 
on Within the Province, or of prescribing the restrictions 
under which property within the Province can be acquired, 
nor is 1% a mere matter of local police regulations, or 

ocal administration, or raising of local revenue, or a 
mere méans of attaining some exclusively Provincial 


object The capacity of a Dominion company to obtain 
capita = by the subscription, or so called sale, of its 
shares, is essential in a sense, in which holding 


parbiouLas 2 kinds of property in a Province or selling 
tulax commodities, subject to Provincial conditions 
of Fue ade. Neither is the legislation 
stion saved by the fact, that all kinds 
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a aimed at and that whet is no special 
scrimination aga. alast spans Saat The matter 


The resuis of this decision might well appear to be that 
a province cannot reguiate the sale of securities by a federally 
incorporated company, but ia Lymburn v. Maylan a! the Privy Council 
upheld the validity of a prowincial Securities Frauds Prevention 
Act as applied to such companies, on the ground that the Act did 
not wholly preclude such companies from selling their shares unless 


registered, but merely subjected them to the provisions applying 


to all persons trading in securities. 
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The test, then, would appear to be whether the provincial 
legislation effectually prohibits the exercise of a corporate power 
in such a manner as substantially to impair the status and capacity 
of a federally incorporated company or whether it merely subjects 
such company, in common with other companies, to regulatory provisions 
of a general character, a breach of which, while it may lead to 
penal consequences, does not prevent the company from carrying on 


its business. 


The right of a province to prohibit a particular trade 
within the province has been Bon but not clearly in relation 
to companies incorporated by federal charter under the residuary 
power. Such prohibition by provincial legislation is an aspect 
rather of the regulation of trade and commerce, to be discussed 
in another chapter, but in so far as federally incorporated 
companies are concerned, there would appear to be no reason why 
they should not be subject, like others, to such prohibition, 
where it is otherwise valid. The distinction here is between 
provincial legislation striking at an essential element of the 
status and capacity of a federally incorporated company, such as 
a geneval prohibition to carry on its business, regardless of 
its nature, or a general prohibition against the issue of its 
securities, and the necessary effect on such company of a bona 
fide regulation or even suppression of a particular trade. In 
other words, in the absence of conflicting federal legislation, 
the federally incerporated company must take the local conditions 


of trade in a province as it finds them. Otherwise, it would 
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enjoy an immunity from regulations applicable to other companies 
which would not only be discriminatory, but would seriously under- 
mine provincial regulatory power in the broad field of intra- 


provincial trade and commerce, 


Recently, the scope or reach of provincial legislative 
jurisdiction, in relation to federally incorporated companies, 
has come before the courts with reference to a power which must 
necessarily be of the utmost concern to a government with the 
avowed social and economic purposes of the present Quebec adminis- 
tration, that is, the power to expropriate companies where such 
expropriation becomes unavoidable in the pursuit of an essential 
governmental purpose. In British Columbia Power Corp, Ltd, v, 
A-G B.C.? Lett €,J.8.C. of the Supreme Court of British Columbia 
held to be invalid provincial legislation providing for the 
expropriation, in the hands of a federally incorporated holding 
company, of the shares held by it in a provincially incorporated 
public utility, on the ground that since the holding of such shares 
was the whole business of the federal holding company, their expro- 
priation constituted a substantial impairment of the status and 
powers of such company. The provincial legislation in this case 
was framed so as to appear to deal with the shares or capital 
structure of the provincially incorporated public utilities company, 
by providing that all its shares were vested in the Crown in right 
of the province, but the court held that the legislation related, 
not to incorporation or the corporate structure of the provincial 


company, but to the owernship of its shares -- a matter falling 
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outside section 92 (11) of the B.N.A. Act -- and one which in this 
case involved the rights of a federally incorporated company. The 
court's conclusion was buttressed by a finding that the undertaking 
of the provincial company was an inter-provincial one. within’the 
meaning of section 92 (10)(a) of the B.N.A. Act, which obscures 

the significance of the decision in relation to provincial juris- 
diction affecting ordinary federal companies. There is no suggestion 
in the case, however, that the provinces do not have the authority 
to authorize expropriation of the assets of an ordinary federal 
company, not falling within some such special head of federal 
jurisdiction as that with respect to inter-provincial works and 
undertakings, or even the shares of such a company when held by 
persons or corporations other than a federally incorporated company, 
but its practical consequence is that the business of provincially 
incorporated companies may be put beyond the reach of provincial 
expropriation by having their shares wholly owned by a company 
incorporates. under federal charter for the sole purpose of holding 


such shares. 


In effect, this is to enable federal: jurisdiction’. » 
with respect to the incorporation of companies with Dominion purposes 
to be used indirectly to frustrate ultimate provincial control over 
companies falling clearly within the jurisdiction of the provinces. 
The constitutional answer to this is not clear. It is the possibility 
of expropriation rather than its actual exercise which is important 
in modern provincial policy, and it is a serious thing for the courts 


to remove that possibility by offering business a subterfuge based 
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on an artificial application of what must have been originally 
intended to be a relatively modest head of federal jurisdiction. 
Whether there is to be, in particular circumstances, provincial 
expropriation of business enterprises, should be determined as 

a matter of policy, upon appeal, if necessary, to the electorate, 

and not by artificial obstructions created by the judicial inter- 
pretation of the distribution of legislative jurisdiction under 

the B.N.A. Act. If the decision of the Supreme Court of British 
Columbia in the B.C. Electric case is allowed to stand, then 
consideration will sooner or Later have to be given to constitutional 
definition of the expropriation powers of the provincial governments, 
for no modern government, which does not have this ultimate recourse, 
can be said to have effective regulatory power with respect to’ 


modern business. 


The possible consequences, for provincial legislative 
and administrative policy in the new Quebec, of the division of 
jurisdiction with respect to what is generally referred to as 
"company law” are difficult to estimate, but one cannot help feeling 
that they will eventually assume the proportions of a serious 
constitutional issue. The limitation of the provincial power to 
incorporate companies would not appear to create serious practical 
problems, although it probably has the effect of diverting a good 
deal of incorporation business to the federal government. The 
real issue, which requires further clarification by judicial inter- 
pretation before one can seriously discuss the necessity of con- 


stitutional amendment, is how far provincial legislative jurisdiction 
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in relatioa to the ordinary company incorporated by federal charter 
is to be impeded or nullified by application of the principle that 
provincial legislation will not be allowed to impair the status 


and powers of such a company in a substantial degree. 


The general federal power to incorporate companies with 
Dominion objects only exists, in virtue of the residuary clause, 
because of the qualification of the provincial power of incorporation 
in section 92 (11) of the B.N.A. Act. The removal of this qualification 
would, under the present terms of s.91, eliminate the federal power. 
Any constitutional adjustment respecting this power is, therefore, 
a delicate matter, since it may be assumed that there will always 
be insistence on a general federal power of incorporation, if only 
a concurrent one. The issue seems to be pre-eminently one for 
adjustment by judicial interpretation, based on a clear distinction 
between those companies whose business or undertaking requires a 
special degree of federal control (such as companies operating 
interprovincial works and undertakings), and ordinary companies 
having a federal charter (often without any particular necessity 
of federal control arising out of the character or scope of their 
actual or intended business operations). 


Legislative Jurisdiction to Regulate Foreign Corporations. 


The distribution of legislative jurisdiction to regulate 
the right of foreign corporations to carry on business in Canada 
has been essentially the task of judicial interpretation, since 


there is no specific head of jurisdiction to which this matter is 
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obviously related, and while the results are far from clear, it 
cannot be said that they raise any issue of which the provinces 

can seriously complain. The courts have rejected attempts by the 
Parliament of Canada to base such regulation on its legislative 
authority with respect to aliens and immigration, and in the result, 
the judicial decisions suggest that the distribution of this 
particular jurisdiction turns, in the final analysis, on the 

nature of the business to be carried on by the foreign corporation, 
and whether such business falis within federal or provincial juris- 
genset? While uncertainty prevails as to the precise limits of 
federal jurisdiction in this field, there seems to be no question 
of the exclusive character of provincial jurisdiction to regulate 
the right of a foreign corporation to carry on business of a 
provincial nature which is confined to a single province. Moreover, 
in the present state of uncertainty as to the importance to be 
given to the federal trade and commerce power, in relation to this 
issue, i+ is highiy unlikely that a successful challenge could be 
made to provincial regulation on the ground that the business of 

a foreign corporation was being carried on in more than one province. 
Finally, it should be noted that provincial jurisdiction with 
respect to a foreign corporation is not subject to the limitation 
which protects a federally incorporated company, namely, that there 
must be no substantial impairment of its status and powers. This 
anomaly again serves to emphasize the fact that it is illogical that 
a company should enjoy this relative immunity from provincial 
regulation merely because it happens to have been incorporated by 

a federal charter, whether or not its business is one which falls 


within federal jurisdiction. 
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CHAPTER VITI. INTER-PROVINCIAL WORKS AND UNDERTAKINGS 


The general jurisdiction over works and undertakings 
would appear, in virtue of s.92 (10)+ of the B.N.A. Act, to be 
provincial, bus the exceptions, which are expressly excluded in 
that article from provincial jurisdiction and assigned by the 
operation of s.91 (29)* to the exclusive legislative competence 
of Parliament, are of such overriding practical importance in 
their impact on national and regional affairs that the substantial 


jurisdiction over this subject matter must be deemed to be federal. 


In contrast to the peace, order and good government and 
trade and commerce clauses, federal jurisdiction with respect to 
inter-provincial works and undertakings has received, at the hands 
of the courts, an increasingly liberal construction upon the basis 
of criteria which could, if rigorously and consistently applied, 
exclude almost every conceivable aspect of provincial regulation 


touching these enterprises. 


The basis upon which this steady enlargement of federal 
jurisdiction threatens to proceed is what was essentially an obiter 
dictum in the early railway case of C.P.R. v. Notre Dame de Bonsecours, 
in which the issue was the relatively modest one of the validity 
of certain municipal regulations (and the enabling provincial legis- 
lation) in virtue of which an inter-provincial railway was required 
to clean a ditch running alongside its track. The Privy Council 
held the provincial legislation and municipal regulations valid as 


being of the class of provincial laws of general application to 
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which even inter-provincial works and undertakings were subject, 
and as not falling within the matters which were of the essence 

of exclusive federal jurisdiction over such works and undertakings. 
Although it was sufficient for purposes of the case to find that 
the matter to which the provincial legislation related was not one 
which fell within exclusive federal jurisdiction, and it was in no 
way necessary to define the limits of such federal jurisdiction, 
the Latter was alluded to by the Privy Council in a passage which 
has been repeatedly cited by the courts as defining the scope of 
exclusive federal jurisdiction with respect to such works and 
undertakings. Whatever sins may be laid to the door of Lord Watson 
in regard to alleged distortion of the B.N.A. Act in favour of 
provincial autonomy, judicial opinion in recent years suggests 
that the follewing dictum from the judgment delivered by him in 
the Bonsecours case may go far to redress the balance in favour 


h 


of federal powers 


The British North America Act, whilst it gives 
the legislative control of the appellants' railway 
qua railway to the Parliament of the Dominion, does 
not declare that the railway shall cease to be part 
of the provinces in which it is situated, or that it 
shall, in other respects, be exempted from the juris- 
Giction of the provincial legislatures. Accordingly, 
the Parliament of Canada has, in the opinion of their 
Lordships, exclusive right to prescribe regulations 
for the construction, repair, and alteration of the 
railway, and for its management, and to dictate the 
constitution and powers of the company, but it is, 
inter alia, reserved to the provincial parliament to 
impose direct taxation upon those portions of it 
which are within the province, in order to the raising 
of a revenue for provincial purposes. 


T+ might appear that the emphasis in this passage (and 


indeed there is reason to believe, in view of the facts of the case, 
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that this was probably Lord Watson's intention) was on the applica- 
tion of provincial laws which do not deal with the essence of the 
work or undertaking, but the subsequent emphasis has been rather 
upon the language by which the essentials of federal jurisdiction 
were alluded to, and in particular upon the word "management”. It 
Will be observed that the Bonsecours dictum refers to two quite 
distinct and separate things: the physical work or undertaking, 

to which the words “construction, repair, and alteration" must 
necessarily have reference, and the company or legal entity 
established to operate the work or undertaking, as indicated by 

the words "constitution and powers of the company". Now, it is 

not companies or legal entities, as such, which are the subject 
matter of federal jurisdiction in virtue of s.92 (10) and s.91 (29) 
of the B.N.A. Act, but physical things or operations serving or 
being of utility to more than one province in a connected arrange- 
ment which gives them a relative importance and disposition 

calling for federal rather than provincial legislative regulation. 
It is precisely that which distinguishes companies operating such 
inter-provincial works or undertakings from other companies 
incorporated by federal charter that must be the key to the scope 

of this particular federal legislative jurisdiction. Yet judicial 
emphasis on the word “management” in the Bonsecours dictum threatens 
to enlarge the scope of exclusive federal jurisdiction in this field 
to include not only the aspects of administration which are peculiar 
to the particular kind of work or undertaking being carried on but 
also those which the company operating such work or undertaking has 


in common with other federally incorporated companies. 
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Although the word "management" was pronounced, in relation 
to this head of jurisdiction, in the year 1899, in a context of 
concern with the physical aspects of a railway (the relationship 
between cleaning a ditch and the maintenance of a railway right of 
way) and long before the development of such a concept in the field 
of labour relations as that of "management rights", the word has 
been invoked in recent years in all its modern business connotation 
to justify a broad, if not complete, federal jurisdiction over all 
matters touching employer-employee relations in such enterprises.” 
The word, taken in this unqualified sense, can obviously be used 
to justify the exclusion of a wide variety of phere e! legislation, 
for if "management" is to be taken in its ordinary sense, there 
is hardly any matter susceptible of legislative treatment, 
including any and all restraints upon the contractual and financial 


freedom of a corporation, which cannot conceivably be brought within 


This was not always the tendency of judicial interpretation 
of this heat of federal jurisdiction. The distinction between 
the physical work or undertaking and the company, implicit in 
the passage from Lord Watson's judgment, and in particular in 
the words “railway qua railway", is reflected in decisions of the 
Privy Council and Supreme Court prior to the Second World War. 


lecisions reflect the distinction between 
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In particular, these 
exclusive jurisdiction and accessory or necessarily incidental 
power, which leaves reasonable scope for the exercise of provincial 


jurisdiction in the absence of federal legislation. On the basis 
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of these decisions, federal jurisdiction over aspects of the 
employer-employee relationship in inter-provincial enterprises 
would be, to the extent that it existed at all, an accessory 


rather than an exclusive power. 


The landmarks of this earlier approach are a decision 
of the Privy Council in 1907,° in which, without any allusion to 
the use of the word "management" in the Bonsecours case, it was 
held that federal legislation prohibiting railways from contracting 
out of liability for damage suffered by their employees was valid 
as being ancillary to federal railway legislation; another judgment 
of the Privy Council in 1920 holding a provincial Workmen's 
Compensation Act to be valid as applied to an inter-provincial 
enterprise, not only as direct taxation within the province, but 
as creating a "statutory condition of the contract of employment" 
and establishing “a scheme for securing a civil right within the 
province"; ! and finally, a judgment of the Supreme Court of Canada 
in a reference case in 1925 in which the late Sir Lyman Duff 
appeared to draw the obvious conclusion from these Privy Council 
decisions when he held, in effect, that legislative jurisdiction 
with respect to employer-employee relations in inter-provincial 
works ani undertakings was governed by the doctrine of the "unoccu- 
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It was during the post-war period of reaction in favour 
of federal power that there began to emerge the judicial emphasis 
on the word “management” in cases touching labour relations in 


these enterprises. This trend culminated in 1955 with the decision 
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of the Supreme Court of Canada affirming the validity of the 
federal Industrial Relations and Disputes Investigation Act.? 

It was not necessary, for purposes of this decision, to determine 
whether the subject matter of that act fell within exclusive or 
merely accessory federal power, but the opinions of the various 
judges who sat in the case contain a number of allusions to the 
word "management" as indicating the scope of exclusive federal 
jurisdiction, and the strongest opinion in favour of federal power 
expressed in the case is to be found in the following passage 


10 
from the opinion of Abbott J.: 


The right to strike and the right to bargain 
collectively are now generally recognized, and the 
determination of such matters as hours of work, 
rates of wages, working conditions and the like, is 
in my opinion a vital part of the management and 
operation of any commercial or industrial undertaking. 
This being so, the power to regulate such matters, in 
the case of undertakings which fall within the legis- 
lative authority of Parliament lies with Parliament 


4 


and nos with the provincial legislatures. 


Other expressions of opinion in the case are more cautious, 
reserving future judgment as to the scope, if any, to be given to 
the word “management” and the role to be played by the doctrine of 

, Sane err a fa 
the unoccupied field. It was observed, for example, by Locke J. 
that “the question of jurisdicticn as to matters affecting the 
relations between railway companies and their employees was not 


one of the questions under consideration in the Bonsecours case 


and what was said by Lord Watson was not directed to that subject." 


Bus, speaking generally, she opinions exhibit an emphasis 


on the word “management” which may embarrass the court's consideration 
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of other issues which are not so intimately related to the physical 
operation of these enterprises as legislation having for its object 
the prevention or resolution of paralyzing industrial conflicts. 

In a word, it was not necessary for the court in this important 
case to base itself upon the word "management", since it was 
indisputable that the legislation in question was, at the very 
least, accessory or necessarily incidental to the effective exer- 
cise of exclusive legislative jurisdiction in relation to inter- 


provincial works or undertakings. 


It mast be said, with the utmost respect, that this 
decision is a conspicuous example of the dangers inherent in the 
expression of judicial opinions beyond the requirements of the 
particular case. In many ways this tendency characterizes the 
judgments of the Supreme Court during the fifties, following the 
abolition of appeals to the Privy Council when, it may be presumed, 
the Court was particularly concerned to establish new guidelines 
and to affirm its independence of the more debilitating aspects 
of the Privy Council's decisions. In this perspective, the 
opinions expressed in the judgment of the Supreme Court concerning 
the validity of the federal Industrial Relations and Disputes 
Investigation Act may be viewed as a strong judicial reaction to 
the much criticized Privy Council decisions denying federal juris- 
diction in the field of labour relations on the basis of the peace, 
order and good government and trade and commerce clauses. But 
just as certain expressions of opinion in the Privy Council have 


tyrannized over the realistic consideration of federal constitutional 
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needs, so the emphasis on the word "management" threatens to empty 
provincial jurisdiction of all effective content in relation to 
inter-provincial enterprises at a time when these are assuming an 
increasing importance both politically and economically in relation 


to governmental policy in the province of Quebec. 


In this regard, one thinks of the caution expressed by 
Mr. Justice Vincent C. MacDonald in his published lecture, "Legislative 


Power of the Supreme Court in the Fifties". = 


In any event the Court might well exemplify the 
policy of the Privy Council, early avowed and often 
restated, that in passing on questions of validity 
involving the B.N.A. Act “it will be a wise course 
-». to decide each case which arises ... without 
entering more largely upon an interpretation of the 
statute than is necessary for the decision of the 
particular question in hand" (Citizens Insurance Co. 
of Canada v. Parsons, Queen Insurance Co. v. Parsons 
(1881) , 7 A.C. 96, at p. 109) "the object as far as 
possible [being] to prevent too rigid declarations of 
the Courts from interfering with such elasticity as 
is given in the written constitution" (The Combines 
Investigation Act Case Articles Trade 
Assocn. v. A.-G. for Canada, [1931] A.C. 310, at p.317)). 
The Privy Council often disregarded these cautionary 
precepts to the detriment of that orderly elucidation 
of the law which results from gradual clarification 
of terms, aS neW cases present new aspects of meaning, 
rather than from great advances marked by subsequent 
retreats or enervating "explanations." 


The absence of effective provincial control over inter- 
provincial works and undertakings is an important issue in Quebec 
because of their relationship to regional development. The province 
is not deprived of revenue from these enterprises because they are 
subject to direct taxation within the province, but the absence of 


any regulatory jurisdiction over them leaves the province without 
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direct means to assure that they provide the services necessary 

to the balanced economic development of the province. There is 
some lack of confidence that the particular requirements of the 
province of Quebec can be given adequate consideration by a regula- 
tory body such as the Board of Transport Commissioners. On the 
other hand, it is difficult to see how regulation of these services 
can be divided between the two levels of government. It would not 
appear to be practical to attempt to separate the intra-provincial 
from the inter-provincial and international aspects of these 
services. The capacity of a company to furnish such an inter- 
provincial service, including all the compensating factors of an 
economic nature, must be viewed as a whole and cannot be left to 
the hazard of piecemeal reguiation, at least in so far as mandatory 
service and tariffs are concerned. On the other hand, the 
importance of these services not only in terms of their influence 
on economic development but in direct employment is so considerable 
in the provinces that a pci ares ien arises as to whether we 
should not attempt to devise some new institutional arrange- 

ments whereby the provinces can participate more directly in the 
formation of policy with respect to their regulation. If it is 

not practical to give the provinces some measure of concurrent 
jurisdiction, subject, for example, to a remedial power in the 
federal government, whereby they can directly influence the intra- 
provincial development and administration of these services, then 
the alternative is to find a way by which the provincial point of | 
view can be more directly reflected at the federal level. It 


seems likely that the absence of effective provincial control over 
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these enterprises is going to be an increasing cause of dissatisfac- 
tion in the province of Quebec, particularly in view of the political 
propaganda that can be made by extremists of the fact that the 
province could not expropriate these enterprises even if it were 
thought desirable. These enterprises are important and provocative 
symbols of English-speaking and federal government domination of 

"the commanding heights of the economy" and tend to mock the notion 
of "maitre chez nous". This aggravation could be considerably eased 
by giving Quebec a feeling of direct participation in the formulation 


of regulatory policy affecting the particular interests of the province. 


As matters stand now, the provinces do not even have 
jurisdiction with respect to the labour relations of these enter- 
prises, which in Quebec only increases the French-Canadian's sense 
of alienation and of being without ultimate control or influence 


over the decisions most intimately affecting his daily life. 
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CHAPTER IX. THE COMMERCE, FISCAL, AND SPENDING POWERS 


We are considering the distribution of legislative power in 
Canada in the light of the special requirements of the Quebec government 
as the chief instrument of French-Canadian emancipation and development. 
The object is to assess the effective limits which the present Constitu- 
tion imposes upon provincial power in strategic areas having particular 
relevance to the social and economic objectives of French-Canadian self- 
determination. At the same time, it is necessary to keep in mind the 
essential constitutional requirements of the federal government, not 
only because of their importance to the maintenance of a viable federal 
state, but also because of their relation to economic welfare in Quebec. 
(There is, of course, a case to be made for adequate federal power, even 


if one takes a narrow or self-centered view of Quebec's interests. ) 


As indicated in Chapter I, it is assumed that what French- 
Canadians essentially want is not merely an increasing measure of 
recognition for their distinctive language and culture, but a larger 
share in the decision-making and economic life of the country, with 
all that such participation implies in influence, prestige, and material 
rewards. The relationship of Language and culture to these social and 
economic goals is that, in the present state of bilingualism in Canada, 
the French-Canadian is seriously handicapped in the pursuit of these 
goals if he desires to express himself in his own language and to 
maintain the characteristic way of thinking and living which is the 
product of French-speaking culture and civilization. It is pessimism 
concerning the fundamental willingness of the rest of the country to 
help him to create the conditions in which he can compete effectively 


in his own language that makes him regard the provincial government as 
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the main lever with which to pry open the doors of economic opportunity. 
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When French-Canadians spe evisicn today they do 
not think simply of a solemn affirmation of the equality of the two 
founding cultures in Canada but of the effective power required by 
the Quebec government to win for the people of Quebec a more equitable 


share of economic power and welfare. What the French-Canadian is 


s some means of coping effectively with the 


bude 


essentially icoking for 
power of English-speaking business. Waat he sometimes seems to forget 
in his preoccupation with an essentially ethnic and, as wovld sometimes 
appear, racist perspective of his social and economic condition, is 
that it takes big and broadly based governments to exercise effective 
control over big business. Political isolation might give a minority 
in French Canada new economic privileges and acvantages as middlemen 

or shop stewards in the relations of an independent state with foreign 


business, but in the long run, it would give the majority less security 


5 i; Re ee PE EE PERO By i mn wee 7 on of 
and less effective control cver their economic affairs. 


J 1 


im an inéependent state ecomomic affairs would become to an 
increasing extent international affairs. S Canada as a whole has 
difficulty coping with the problems arising from American domination 
dan indevendent Quebec find it easier? 
ve 


In the recent guidelines controversy, Quebec spokesmen made more public 


oise than those at Ottawa but there is no evidence that they were, 


+ : 2 ei eee ee i , 
for all that, taken any more seriously. It is only by building Canadian 
economic Leverage and bargaining power that we can hope to have some 
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influence upon continental economic and commercial policies. Such 
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influence comes in the measure that Canada can, by regional policies co- 
ordinated at the national level, have significant impact upon the plans 
and requirements of others. We maximize the power of economic self- 


determination at the regional level by maintaining strong and flexible 


power of economic regulation and assertion at the federal level. 


The objectives of provincial policy referred to in Chapter I 
-~- the promotion of economic development on a regional basis, the de- 
centralization and re-distribution of economic power, the creation of 
employment opportunities by public enterprise, and the securing to 
French-Canadians of equal opportunity for employment and advancement 
in the private sector of the economy -- can only be effectively 
pursued within the context ofa healthy and expanding national economy 
depending in its turn upon continental and world economic conditions. 
Quebec needs conditions of stable economic growth to absorb the cost 
and adsustments of its sochal revolution or program of "national 
renewal”, ‘The enormous increase in governmental expemse, with the 
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ity in the provincial situation as the 


recent election has indicated. The National Union government has 


inherited this problem from the Liberal administration, and it remains 
to be seen whether they can successfully cope with it before they are 
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minimum standards of nabional welfare, as well as widely distributed 
purchasing power. The answer lies rather in steady economic growth. 
Herein lies the importance to Quebec's ultimate welfare of adequate 
federal power under the Constitution and in particular, adequate power 
to regulate trade and commerce so as to be able to develop and maintain 
markets for Canadian goods. Fiscal and monetary policy may influence 
the direction of investment, but all the credit and tax concessions 

in the world will not create and maintain employment if there are not 


markets for the contemplated goods and services. “3 


An allusion has been made in Chapter I to the important 
function of the federal government as a selling agency for Canadian 
products. Recent events have only served to emphasize the importance 
of this role. It would be difficult to exaggerate the contribution to 
the Canadian economy, including the demand for Quebec goods, of the wheat 
sales weich lwve been negotiated by the federal government in recent 
years, assuring @ market for all the wheat that Canada can produce 
umtil 1975 -= the end of the five-year period contemplated by the First 
Annual Review of the Economic Council of Canada. These sales create 
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one of the essential conditions for stable economic growth in this 


uch markesing requires adequate regulatory power to assure 
grade end quaiity control and orderly Plow of the product to destination. 
Such power must not be inhibited by theoretical divisionsof jurisdiction 
that bear no relation to the realities of the storage, grading and 


distribution process. The Courts have affirmed the power of Parliament, 
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in the establishment of adequate machinery for the orderly marketing 

of grain, to bring the whole, or substantially the whole, of interprovin- 
cial trade in grain under the control of its marketing authority.” They 
have also indicated that such control and regulation may have to go 

quite far in its interference with intra-provincial transactions 

because of their general relationship to and power to affect the orderly 


marketing arrangements for interprovincial and international trade.* 


These decisions mark a disposition to rehabilitate the federal 
trade and commerce power, after years of judicial enfeeblement ,~ by 
reliance on ancillary or necessarily incidental power to validate regula- 
tion of intra-provincial operations having intimate connection with 
interprovincial and international trade and commerce. Such an affirma- 
tion of ancillary power in the field of trade and commerce corresponds 
to the Shreveport sanrentniNe by which the United States Congress has been 
able to reguiate intra-state matters because of their relationship to 


A 


effective federal regula%ion of interstate commerce. 


It is unlikely, however, that judicial interpretation will 
be able to Rea basic uncertainties and inhibitions produced by 
the present unsatisfactory distribution of legislative jurisdiction in 
Canada with respect to the regulation of trade and commerce. It is not 
only the limits of federal power but those of provincial power as well 
which remain uncertain. Provincial power to regulate trade and commerce 
has traditionally been considered to rest on the jurisdiction ores 
property and civil rights under head 13 of section-92 of the B.N.A. Act, 


although the better opinion now would appear to be that it finds a more 
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logical and comprehensive basis in the jurisdiction under head 16 over 


"Matters of a Merely local or private Nature in the Province". ? 


But in 
either case the jurisdiction is limited by the words “in the Province". 
The problem is to distinguish intra-provincial transactions from those 
which are a part of interprovincial or international trade. This 
problem was considered by the Supreme Court of Canada in the Ontario 
Farm Products Marketing Act pererense £ and the conclusion one is 
obliged to draw from the opinions in this case is that an effective 
regulation of trade and commerce is impossible by either Parliament 
or a provincial legislature acting alone. This results from the fact 
that modern marketing generally involves interprovincial and inter- 
national, as well as intra-provincial, aspects and’ it is impossible to 
draw a clear line between the federal and provincial spheres of regula- 
tion. The difficulties were summed up by Rand J. as follows: 
It follows that trade regulation by a Province or the 
Dominion, acting alone, related to local or external trade 
respectively, before the segregation of products or manu- 
factures of each class is reached, is impracticable, with 
the only effective means open, apart from condititional 
_ regulation, being that of co-operative action; this, as 
in some situations already in effect, may take the form 


of a single board to administer regulations of both on 
agreed measures. 


Nor are the existing devices of constitutional flexibility, 
alluded to in this passage, entirely adequate to cope with the problem 
on the basis of co-operation. The problem presented by the difficulty 
of separating the intra-provincial from the interprovincial and inter- 
national aspects of modern marketing is one of achieving completeness 


of regulation by constitutionally permissible co-operation, which, of 
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course, excludes the delegation of legislative, as distinct from admin- 
istrative, authority. The line of demarcation of exclusive jurisdiction, 
as distinct from ancillary or necessarily incidental power, shifts 
according to the criteria which are adopted for defining the intra- 
provincial transaction. In the Ontario Farm Products Marketing 
reference, Abbott J. suggested a criterion which would leave some 
reasonable and ascertainable scope to provincial jurisdiction in the 
field of marketing. This criterion recognizes that transactions 
completed within the province do not lose their intra-provincial 
character, for purposes of the validity of the provincial legislation 
which purports to regulate them, merely because the products to which 
they relate may eventually pass into interprovincial and even interna- 
tional trade. The distinction is between the product, and its place 
of ultimate consumption, and the nature and place of the transactions 
which are the subject of the regulation. If the place of ultimate 
consumption is to determine the character of all the transactions 


relating to the product, then, as stated by Fauteux J., there would 


3 


be little effective scope left to provincial regulation in this field. 
This woulc appear, however, to have been a minority view in the Farm 
Products case. The majority of the Court based their finding that 


the provincial legislation was valid on the assumption that the Act 


arketed for use within the province. 


=: 


purported to apply only to products 
In other words, the majority would appear to favour the test of ultimate 


consumption. 
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A fursher eause for dissatisfaction with the present distri- 
bution of regulatory jurisdiction in respect of trade and commerce is 
that the judicial decisions have resulted in a constitutional distortion 
by forcing federal reliance on the criminal law power as a basis for 
legislation in relation to such matters, intimately connected with 
trade and commerce, as combines ,® food and drug adulteration,” and 
securities frauds prevention. 1° Anti-combines legislation is so 
directly connected to the function of buying and selling and to the 
public interest in freely competitive trade and commerce having 
interprovincial and international ramifications that it is difficult 
to understand how it could have been denied validity on the basis of 
the trade and commerce power. Im contrast, American anti-trust 
legislation has been grounded squarely on the commerce power. A 
practical consequence of the judicial approach to this question in 
the Canadian Constitution has been uncertainty as to the scope of 
federal jurisdiction to deal with the subject of combines by means 
of civil law administration and remedies, which are in many ways more 


° 4 ° ° ” * « ite 
appropriate than criminal law treatment for such a field of regulation. 


~ 


Moresver, the Courts have had to remind Parliament from time 
to time of the limits imposed by the doctrine of colourability on the 
use of the criminal law power to support trade regulation, particularly 
where such regulation touches intre-provincial activity. The decision 

a 
* : a ‘ * ° 
of the Supreme Court of Canada in the Margarine case, which affirmed 


the validity of the federal prohibition of the importation of margarine 


as being legislation in relation to international trade, but denied 
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judicial interpretation has 
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law concerning jurisdiction 
and the difficulties alluded to 
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trade and commerce should not be fully concurrent. 
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tion of manufacture and sale within the province, 
ation to property and civil rights, indicates 


Will not be permitted to fill the gap which 


in the federal trade and commerce 


itably raised by the state of the 


1 respect of trade regulation in Canada 


in the Farm Products Marketing Act 


whether federal and provincial jurisdiction to regulate 


The constitutional 


ative authority is not a completely satis- 
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culties since federal or provincial 


legislation attempting to deal effectively with the marketing of 


products 
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going to encounter serious doubts as to the validity of 


There is no doubt that primacy would 
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erprovincial and international trade 
but we may safely assume that there 
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ergovernmental consultation and co- 


operation to avoid unnecessary conflict between provincial and federal 

legisiation. The great utility of concurrent jurisdiction in this field 
would be to give constitutional security, and accordingly the certainty 
that is so important in the field of commerce, to federal and provincial 
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and the provincial legislatures much greater flexibility, permitting 
them to intervene in such regulation only to the extent which seems 


absolutely necessary to achieve specific legislative purposes.12 


Fully concurrent jurisdiction, to be exercised in accordance 
with politically negotiated agreement, would also appear to be the 
constitutional arrangement best adapted to the flexible use of fiscal 
and spending powers in Canada. The major constitutional problem in 
Canada today is undoubtedly that which relates to the fiscal or revenue 
powers of the two levels of government. The problem has been 


succinctly stated by Laskin as follows :=° 


It has become a truism of Canadian constitutional 
law that judicial interpretation of the B.N.A. Act has given 
the provinces substantive legislative authority (specially 
in respect of social services) that far exceeds their 
financial resources and their money-raising power, while 
it has left the Dominion with financial resources through 
an ample taxing power overshadowing its regulatory authority. 
Having regard to this result of the legal division of powers, 
and to the disparate economic strength of the various 
provinces inter se, it is understandable why the financial 
relations of Dominion and provinces have become a central 
issue in Canadian federalism -- an issue in which the 
strict legal position is of secondary importance ... 
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The problem is a highly complex one because it does not 
merely involve the financial capacity of the two levels of government 
to discharge their respective legislative and administrative responsi- 


bilities (although this is necessarily the immediate cause of the 


crisis), buts it als 
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the role of fiscal policy in economic 


regulation and planning. Fiscai policy is one of the chief instruments 


by which modern government controls and directs investment to promote 


and reconcile the goals of ecomomic growth and price stability. By 


a 


- _ 
% 088 , ibttanen sotnstg foum gesndalelgsl tatoni ong 


ii wid dotdw tisdxe 4d ot Yeo moldeloget Vows ob antevvednt ot 


man 
4 


be @ essorme ovitelatget oitinags svelisice of puters 


Py 


esnabiodss at Beetovexs Sd ot ,coltokhe tul, daswrbaee YLe 
eit od ot tesqgqs coals biiuow . Toamget so boiebtopen ylieotvifoeg 

‘ fasatt to sev efdixelt sd} ot badgefa fact Promonap ys (CanolLineitanos: 
st meidera Senokiutiveico votey eft .slenco 5- aTew ge Lhesge bie 
eunevet to Lacelt odd oF eadsatot dokaw dar: beidrokay =F yaber ehanad 


need aad aeidow ofl .tnamorever ‘ral, owt ont to. atewog 


- 
Of, WwoLlo® vd beteda vitontoove 
tevattudideanco Metbedad to mutest 8 moved tad OE 
gevig.sed foA AMG odd to eolewvengeerrl |. fopbet +a wae 
ylistooys) veisoners eVitslstgul euidceredea |: potter at? 
stots abacoxs tet tend ‘co. fetocd 4 sean mt 
eliiw .xewed sotelaryssou “oct due peo “ ‘oneal? 
igsondd asotwoset Le tonsct’ robes oe Ls at #2 
“trons ovale ch Aosta vo i “ts iio a2 
a tsway to noteivt bus an Yo oi . pi rT. hes at iva 
avoltay stg ‘to ¢ shut are 2 | do of Ba 


Letom: ety wiv. sidatesyersbur : a) Pads) cacetvesy 
ee @ emeced eved esontvots fin sofas ‘ 
} foidw. ob erset fe - wer. LB eA pmet 
‘*, Sorel to men: x; a je 9h 5 : c A ; 7 
joa seoh di.savnosd sto Ki, gmor YON b ae 
JHNOMUETO VOR %6 eievel owt eft to yitoed Feds Sh Oe a eV u! viata 
~tenoqaet svitatiatuimbs Sra evivwaletgy! « Sdoeceuey sted ewyedeshb cf 
oft to seuvao ototismert ait yiite ss zs at ais} @gcodtte) sake 
ofmotioos ni voklog heset> ta sliox siy seviovmt cete *: 
— atnomrrdent ‘tehsil eft to smo 2b Youd jecass <atictsig toe opiced 
esomony of tnomaevat eiostth iam glottoce “jomitsveg RTStom 
7 7 7 
7 7 ry : ~ 7 
a .uthiidets s8keg Sia demos Saatces to ekeod ed? ef2e 


a) ao ee A al. — ; 


fiscal policy government is able to encourage the development of certain 
enterprises and even to influence their location. It is also a means, 
in addition to monetary policy, by which government can influence the 
volume of savings or investment capital available for economic expansion. 
It is further a technique for the re-distribution of income not only 
within a region but across the country as a whole. It is thus not 
simply a mesas of obtaining the money necessary for essential government 
functions but an important tool of economic policy. It is these two 
essential purposes of fiscal power that must be kept in mind in deter- 


mining the appropriate distribution of such power from time to time in 


Canada. 
Provincial dissatisfaction with the distribution of financial 
power under the present Constitution is principally directed to what is 


sometimes referred to as the "federal spending power”. The federal 
governmens is taxing beyond the financial requirements of its own 
sphere of legislative jurisdiction and is spending the surplus in 
areas which fall under provincial legislative competence. The 
resulting complaint of provincial governments, which find themselves 
without the necessary Pinanclal resources to discharge their own 
constitutlonal responsibiiisies, is both understandable and well- 
founded if the issue is not to be regarded in narrow legal terms. But 
even on a legal view, there is much to be said for the argument that 
the spirit, if not the letse:, of the Constitution requires that the 
two co-ordinate levels of government should, as far as possible, 
confine the exercise of their fiscal powers to the financial require- 
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ments of their respective constitutional responsibilities. 
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In strict law, the provincial taxing power is an explicitly 
limited one, and on its face the federal power would appear to be 
unlimited. By ss. 2 of s.92 the provinces are given exclusive legis- 
lative jurisdiction with respects to "Direct Taxation within the Province 
in order to the raising of a Revenue for Provincial Purposes", and by 

3 of s.91 the jurisdiction of Parliament extends to "the raising 
of Money by any Mode or System of Taxation". The interesting qualifi- 
cation of provincial power, in the light of the current constitutional 
controversy, is that which is contained in the words "in order to the 
raising of a Revenue for Provincial Purposes". There is no comparable 
or corresponding express limitation of the federal taxing power. The 
broad relationship between the federal and provincial taxing powers 


17 


was considered by the Privy Couneil in Caron v. The King,” in which 


As such particular direct taxation is reserved to 
the Province, to that extent there is some deduction to be 
made irc = a totality of power apparently given exclusively 
to the Dominion Parliament to raise money for any purpose by 
cso of taxation. 


any mode or 

This apparent antimony has been noted in various 
decisions. It is sufficient to mention Citizen's Insurance 
Co. v. Parsons and the Bank of Toronto v. Lambe, In the 
latter case, their Lordships observed as follows: 'It is 
impossible to give exclusively to the Dominion the whole 
subject of raising money by any mode of taxation, and at 
the same time to give to the provincial Legislature, 


exclusively or at all, the power of direct taxation for 
provincial or any other puzposes. This very conflict between 
the two sections was noticed by way of illustration in the 
case of Parsons’: And after quoting from the earlier judgment, 
sheir Lordships proceeded: 'Their Lordships adhere to that 
View, amd hold that. as regards direct taxation within the 


? 
Province to raise revenue for provincial purposes, that 
subject falls wholly within the jurisdiction of the provincial 
Legisiatwres.' 


> Pebontver: edt .wel foiets oT 


$e sewoq Letebs't sot soel edt ao brie ,en0 Dav 


/< ue T 
D>. : Ae a ae 7 ah >. 
dae oViawloxs Mor fj ote esoaivots oct SC.. to S .cs YX better 


- > 


| soatvort ould middtw motihaxet Fosiced” of cosqest ddtw moktrLoetest sviewl 
aA bus “asvoqtal fatodtvort xe! sersveR & %o gaietet eaf of tebto *! 
| pritebet sas" od pbtrogxe tromsi fuel to coisethbetw, oft [0.2 to €& 88 
-Fitisup getdaerdtat off “eottaunt ‘to mateyR 1 shot yee yo yen To 


fenotivdtivenos wme tw. odd to G4erl sav cf .tawed 4s ta ae %o soltaeo 


ods of tebto nk” ebrow sdd of Lentatvoo 3 totes cad aft ,weesvosdaos 7 


eldatagmdo on wt etedt! ."“seacqauT Lelomtvert so oumeven 8 Yo gittelet 
ed? .tewoq pokxst Lsrebot srt %o nottatimtl£ eas iqxe gocbnogeswioo %6 
uxewog goixet Isftontyorg fra favebet add nsewood gras ‘ales baoud 
dotsw ui VE acid sift WW pomp al Lhomiod yet ott ateo as 


. aow FE 


od bevuedot at coftexet doe) ta lroteasg Mc . 

: ed ot sattvowrheb god. el stadt duetxe dact 0.0 ei ect 
Ulsvieuioxe nsviy yitmewgds sawed to we lato eset «aig 
yd saoqmg ye ot yorom sales do deen oe ha! ae 


MO ere: Ma 6 ; ‘ oi 35 
avoltey at baton coad aac youtthege / “say, 


sone wank s'sestdiD noiinem o¢ freloit bra goo i Cok 
‘ oda .¥ ofmetot to ve pc fos bee on 
SE Ji" te Ot ee Dayvieat nate « ae wines 


sfomiw ett goatetmot afd of ylev>erumke ave * oT“) oeogmt - 

ta Bua ,polttersé? to show yes yo yo tom Bali es ng Sy 
wurvalalgol fpbortvets afd ot sviz of amtr omen ont ; 7 
Tot moidukel f5ectb to sewog or .f18 THe to Wessel 
meawsed toblaoo Waev esiar  .eseor sg secre Yar HO .2- 
ome of netvatienlit Io yor yd Saokfos ae snot’ oss | 
<tnommivt wehizee add most griidoup ste hak 1‘ sack get Io » 
dadd of oviitbs eqidulrol whet sfc scorn ag-* baat % 
ont by soltaned toasih escapes te Jade bin! ita .wely 


Benes Sehopircer xslt sermetet sehe: of eoetve 
. Istoatvedg edd to aokinibalort, edt otdtte yitedw ale? dost: 
> : 


y of arate 


: : ; 
ae — . nan - - 


a 752 « 


Both sections of the Act of Parliament must be 
construed together; and it matters not whether the principle 
to be applied is that the particular provision in head 2 of 
s.92 effects a deduction from the general provision in head 

3 of s.91, or whether the principle be that head 3 of s.91 
is confined to Dominion taxes for Dominion purposes. 

The only occasion on which it could be necessary 
to consider which of these two principles was to guide, would 
be in the not very probable event of Parliament of Canada 
desiring to raise money for provincial purposes by indirect 
taxation. It might then become necessary to consider whether 
the taxation could be supported, because the power to impose 
it, given by head 3 of s.91, had not been taken out of the 
general power by the particular provision, or because though 
not given by head 3, it was given as a residual power by the 
other parts of s.91. But no such question arises now. 

Upon any view there is nothing in s.92 to take away 
the power to impose any taxation for Dominion purposes which 
is prima facie given by head 3 of s.91. It is not therefore 
ultra vires on the part of the Parliament of Canada to 
impose a Dominion income tax for Dominion purposes; and the 
first point must therefore be decided against the appellant. 


There are two conclusions to be drawn from this statement 

Which are of special relevance to the general question of taxing power 
in relation to governmental needs: first, the federal government does 
not have power to impose airdot taxation for provincial purposes; 

and secondiy, the precise constitutional basis of the federal imposi- 
tion of other kinds of taxation, for other than Dominion purposes, 

was left to fucure consideration.’ What is clear is that the validity 
of direct taxation by the federal government must necessarily rest on 


the assumption cf a valid federal purpose. 


The issue turns precisely on what is to be understood by 
a federal, as opposed to a prowincial, purpese. It is impossible to 
unscrambie federal revenue so as to identify the governmental purpose 


to which each source of such revenue is appropriated or directed. So 
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long as the federal government has an apparently unlimited power to 
raise revenue by means of indirect taxation, and it is not conceded 

that such power must be exercised only for Dominion purposes, then 

it is impossible to rest the provincial case against the exercise of 
the federal spending power in areas falling under provincial legisla- 
tive jurisdiction entirely on the legal limits of the federal power 

to impose direct taxation. The federal spending power is assumed to 
rest on head 1A of s.91 of the B.N.A. Act, which confers upon Parlia- 
ment exclusive legislative jurisdiction over matters falling within 

the class of subjects described as "the Public Debt and Property". 

There is no comparable or corresponding provision in section 92. The 
power to impose taxation under head 2 and the power to borrow money 

on the sole credit of the province under head 3 of section 92 necessarily 
imply power in the provincial legislature to dispose of such money. 
Moreover, it is a clear implication of section 53 and section 90 of 

the B.N.A. Act that the provincial Legislatures are to be considered 

to have essentially the same power of appropriation as the Parliament 

of Canada. Apart, therefore, from the question of legislative juris- 
diction, there is no reason to assume that the provincial spending power 
should be less free in scope than the federal power is asserted to be 
by its proponents. In other words, if the federal government is 
constitutionally empowered to spend its revenue for purposes other than 
those over which it has legislative jurisdiction then the same must be 
true of the provincial governments. The result is that the spending 
power can make a mockery of the distribution of legislative jurisdiction. 
This in fact is what has taken place as a result of the federal policy 


to spend money in areas beyond its legislative competence. 
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The issue is touched on by both the Supreme Court of Canada 
and the Privy Council in the Reference re Employment and Social Insurance 
Act.-° Those who support an unrestricted federal spending power tend 
to emphasize what was said in that case by Duff C.J. in his dissenting 

sd 2 
opinion: 

We are satisfied that if Parliament out of public 
monies exclusively were to constitute a fund for the relief 
of unemployment and to give to unemployed persons a right to 
claim unemployment benefits, to be paid out of that fund 
upon such conditions as Parliament might see fit to prescribe, 
no plausible argument could be urged against the validity of 
such legislation. 

Needless to say, this assumes that Parliament is merely 
authorizing the expenditure of public money upon certain stipulated 
conditions and not in pith and substance regulating matters which 
fall outside its legislative jurisdiction, in accordance with the 
distinction emphasized by the Privy Council in In re Insurance Act 


of Canada: =- 


Now as to the power of the Dominion Parliament 
to impose taxation there is no doubt. But if the tax as 
imposed is linked up with an object which is illegal, the 
tax for that purpose must fall. 

Nevertheless, in the Privy Council's judgment in the Employ- 
ment and Social Insuranct Act reference, serious doubt was cast upon 
the constitutional validity of federal expenditure for purposes 
falling under exclusive provincial legislative jurisdiction. The 
ground of the Privy Council's decision that the federal act was ultra 
vires was that it affected the civil rights of employers and employees 


in the province and was therefore an usurpation of provincial 
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jurisdiction over property and civil rights under head 13 of s.92, 

but with respect to the opinion of the minority in the Supreme Court 
that the legislation was valid as an exercise of the unlimited federal 
power, under head 3 of s.91, to dispose of public money raised by 


any mode or system of taxation, Lord Atkin said:~° 


It only remains to deal with the argument which 
found favour with the Chief Justice and Davis J., that 
the legislation can be supported under the enumerated heads, 
1 and 3 of s.91 of the British North America Act, 1867: 

(1..) The public debt and property, namely (3:) The raising 
of money by any mode or system of taxation. Shortly stated, 
the argument is that the obligation imposed upon employers 
and persons employed is a mode of taxation: that the money 
so raised becomes public property, and that the Dominion 
have then complete legislative authority to direct that 

the money so raised, together with assistance from money 
raised by general taxation, shall be applied in forming 

an insurance fund and generally in accordance with the 
provisions of the Act. 

That the Dominion may impost taxation for the 
purpose of creating a fund for special purposes, and may 
apply that fund for making contributions in the public 
interest to individuals, corporations or public authorities, 
could not as a general proposition be denied. Whether in 
such an Act as the pres nt compulsion applied to an employed 
person to make a conuribution to an insurance fund out of 
which he will receive benefit for a period proportionate to 
the number of his contributions is in fact taxation it is 
not necessary finally to decide. It might seem difficult 
to discern how it differs from a form of compulsory insurance, 
or what the difference is between a statutory obligation to 
pay insurance premiums to the State or to an insurance 
company. But assuming that the Dominion has collected by 
means of taxation a fund, it by no means follows that any 
legislation which disposes of it is necessarily within 
Dominion competence. 

It may still be legislation affecting the classes 
of subjects enumerated in s.92, and, if so, would be ultra 
vires. In other words, Teen nion legislation, even though 
it deals with Dominion property, may yet be so framed as to 
invade civil rights within the Province, or encroach upon the 
classes of subjects which are reserved to Provincial compe- 
tence. It is not necessary that it should be a colourable 
device, or a pretence. If on the true view of the legislation 
it is found that in realii ay in pith and substance the legisla- 
tion invades civil rights within the Province, or in respect 
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of other classes of subjects otherwise encroaches upon the 

provincial field, the legislation will be invalid. To hold 

otherwise would afford the Dominion an easy passage into 

the Provincial domain. 

The wording of this passage in the opinion of the Privy 

Council leaves the question open as to what is to be considered in 
pith and substance an invasion or encroachment of civil rights or some 
other field of provincial jurisdiction. It is from the provincial 
point of view an irritating quibble to contend that since the conditional 
grant in aid is not compulsory it is not a positive assertion of 
regulatory power. In the first place, it is only made possible because 
the federal government has more money than it requires for its own 
legislative responsibilities. In the second place, it can only be 
refused by the provinces, or - institutions within the province to 
which it is offered, if they are prepared to sacrifice material 
interests to principle. And finally, if accepted, the conditions 
upon which it is given necessarily involve the regulation of a provincial 
field of jurisdiction. There can be no doubt that they constitute an 
interference with provincial power and policy. It has been the necessary 
political recognition of this fact, under pressure from the Quebec 
government, that has led to the federal “opting out" formula. This 
formula has done a gcod deal to ease the fiscal crisis, but the larger 
issue remains as to whether the federal government should persist in 
raising more revenue than it requires for the matters over which it 
has legislative jurisdiction. The problem is that there is only so 
much potential public revenue to be apportioned between the federal, 
provincial and municipal governments in Canada. Although there is no 
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constitutional obstacle to double taxation, the economic arguments 
against it are obvious, and the solution of the fiscal problem lies 
not in an insistence on legal rights but in legislative self-restraint 


based on an agreed partition according to governmental priorities. 


The solution from the constitutional point of view would 
not appear to lie in the attribution to either level of government 
of exclusive power over particular fields of taxation. The problem 
is one which must be settled by political negotiation, from time to time, 
according to governmental needs and economic conditions. The most 
flexible constitutional frame-work would seem to be one which gives 
both the federal and provincial governments the broadest possible 


range of constitutionally valid options. 


One possible amendment would be to place the federal and 
provincial taxing powers on a basis of parity. Thus head 3 of s.91 
would read "The raising of Money by any Mode or System of Taxation for 
Dominion Purposes", and head 2 of s.92 would read "The raising of Money 
by any Mode or System of Taxation within the Province for Provincial 
Purposes”. Of course, the expression “Dominion Purposes" might be 
considered to beg the essential issue since it is presently contended 
that the exercise of the federal spending power to compensate for 
disparity in regional development and income is a valid federal purpose. 
Perhaps it would be more precise to employ the words "for purposes 


falling within the legislative jurisdiction of Parliament”. 


Would such an amendment affect the constitutional validity 
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of tax rental agreements? Concerning their current validity and 


effect, Laskin makes the following srremiammae* 


No delegation is involved because the Dominion 

is clearly entitled in any event to levy such taxes. And 
it is to be doubted that the Dominion-Provincial tax 
arrangements can be attacked as involving direct taxation 
by the Dominion within a Province to raise revenue for 
provincial purposes. The law on the matter is, however, 
enmeshed in economic and political considerations which 

go to the very heart of Canadian federalism: see Scott, 
"The Constitutional Background of Taxation Agreements", 
(1955) 2 McGill L. J. 1. Indeed, the taxation agreements 
are not legally enforceable against the Dominion except 

as they may involve legislative acceptance of jurisdiction 
for, their implementation: see In re Taxation Agreement 
between Saskatchewan and Canada, [19k6] Lb Wi We 2Ote 
Moreover, it is open to a Province to pass valid legislation 
in derrogation of the agreements: see Van: Buren Bridge Co. 
v. Madawaska and A-G. N.B. (1958) 15 D.L.R. 2d 763, hi MPR. 
360. The contrary intimation in Alworth Jr. v. A-G B.C. 
(1959) 20 D.L.R. 2d 544 (B.C.) (affirmed on appeal with 
express exclusion of any determination on this point (1960) 
2h D.L.R. 2d 7L) is incompatible with well-understood 
constitutional principle. No so-called contract between 
Dominion and Province can operate as a constitutional 
limitation on provincial taxing power to the advantage of 
@ person caught by a provincial statute which violates the 
contract. 


The problem is to give Quebec the fiscal flexibility it 
requires without preventing the federal government from entering 
into tax agreements with the other provinces, nor from spending, 
where they are concerned, in areas which Quebec considers should 
come under its control. For this purpose, the best approach would 
appear to be to give the province the same unqualified power to 
legislate for “the raising cf Money by any Mode or System of Taxation" 
as Parliament now has, leaving it to intergovernmental agreement and 


the technique of “opting owt” to permit Quebec to obtain the special 
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status in fiscal and welfare matters which it consideres necessary for 
the realization of its social and economic goals. Such an amendment to 
provincial constitutional power in the field of taxation would also 
have the merit of freeing provincial regulatory jurisdiction from 
problems created by the distinction between direct and indirect’ taxa- 
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CHAPTER X, THE COURTS 


The system of judicature provided by the B.N.A. Act is a 
cause of some dissatisfaction in the Province of Quebec. The chief 
issues are the federal appointment of the judges of the more important 
courss in the province,and the legal status, jurisdiction, and compo- 


sition of the Supreme Court of Canada. 


Tie primary responsibility for the administration of 
justice devolves upon the provinces in virtue of their ae ath Eh 
jurisdiction under head 1k of section 92 of the B.N.A. Act,~ but 
while the provinces have legislative jurisdiction to provide for 
the constitution, maintenance, and organization of all provincial 
courts of civil and criminal jurisdiction, the judges of the more 
important of these courts, described in section 96° of the B.N.A, 
Act as "Superior, District and County Courts", must be appointed by 
the federal government. Moreover, it is the Parliament of Canada 
which fixes their salaries, allowances and ete By section 99 
of the B.N.A. Act, Superior Court judges have a constitutionally 
guaranteed tenure “during good behaviour" subject to compulsory 
revirement at the age of a nt leirer The only restrictions upon 
the discretion of the federal government, in the exercise of its 
appointment power under s.96, are those contained in ss. 97 and 98° 
which, in the case of Quebec, assures that its judges will have the 

necessary training and experience required for administration of the 


civil law system of justice. 


The provisions contained in ss. 96 and following of the B.N.A. 


Act have traditionally been regarded as essential safeguards of judicial 
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independence in Canada. Indeed, in one case, they were referred to 


by the Judicial Committee of the Privy Council as the "principal pillars 
6 


in the temple of justice The Province of Quebec is no longer 
prepared, however, (it if ever was) to concede that federal appointment 
is the only guarantee of judicial independence under the Constitution 
or that the federal government is as well qualified as the provincial 
government to choose persons having the necessary professional qualifi- 
cations and experience to administer justice in accordance with the 


spirit of provincial law, custom, and social values. 


In 1938, the late Sir Lyman pure! had occasion to say 
something in favour of the provincial power of appointment in the 
increasingly important areas of jurisdiction affecting the daily 


lives of the people. He said: 


In the argument addressed to us there is an 

underlying assumption that the interest of the people 

of this country in the independent and impartial admin- 
istration of justice has its main security in sections 

96, 97, and 99. Now, there were weighty reasons, no 

doubt, for those sections, and a strict observance of 

them as regards the judges of courts within their purview 
is essential to the due administration of justice. But 
throughout the whole of this country magistrates daily 
exercise, especially in the towns and cities, judicial 
powers of the highest importance in regard more particularly 
to the criminal law, but in relation also to a vast body 
of law which is contained in provincial statutes and 
municipal by-Laws. The jurisdiction exercised by these 
functionaries, speaking generally, touches the great mass 
of the people more intimately and more extensively than 

do the judgments of the Superior Courts; and, it would 

be an extraordinary supposition that a great community 

like the Province of Ontario is wanting, either in the will 
or in the capacity, to protect itself against misconduct 

by these officers whom as sd sabes for these duties; and 
any such suggestion would be baseless in fact and altogether 
valueless as the feunintios of a theory controlling the 
construction of the B.N.A. Act. 
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The objection to the federal appointment power under section 
96 of the B.N.A. Act does not flow from a mere desire on the part of the 
province to wrest an important area of judicial patronage from the 
federal government but derives essentially from the difficulties 
created by the provisions in ss. 96 and following in connection with 
the re-distribution of jurisdiction among the various provincial courts, 
as well as the transfer of certain problems from courts to administrative 
tribunals. In a word, the federal appointment power creates serious 


problems for provincial reform of the administration of justice. 


The effect of ss. 96 and following of the B.N.A. Act, as 
interpreted by the courts, is to invalidate a transfer of jurisdiction 
from a provincial court presided over by federally appointed judges to 
a court presided over by provincially appointed judges if, in the 
exercise of such jurisdiction, the latter court becomes a superior, 
district or county court within the meaning of section 96, or a tribunal 
analogous thereto. Section 96 has been invoked not only to challenge 
transfers of jurisdiction from one provincial court to another but also, 
from time to time, to challenge the jurisdiction conferred upon admin- 
istrative tribumals. Although the actual damage done to provincial 
jurisdiction by attacks based on this ground has not so far been 
substantial, it is a continuing source of embarrassment and uncertainty 
overshadowing all provincial statutory authority of an adjudicative 
character, and particwlarly that which involves determination of questions 


of law. 


- Saf - | - 


7 
wir rewog nintoage Larsabot alt ot acttratdoa sat 


\ 
q suit no sesh Sta BymoTt wolt tou. ge0bh tok LASLE Sad 10 


eb mere epanoxtsg Isfoiful io eats tradtoqel ca coe" ad sa 
- . wot? f9) Eb ete mort vViletiasess covitsh dud enemits ng farobst 


giv nortsomioo ‘tt gniwollot biz BR eam atiormivexy, sav yd pata 

— g aeaoD taten tora guottay oad stows ootiolbsfsut, to noltwdityetoes) eat 
ovidattelutube ot etuioo mort ameldoxq ciwowso To ‘roTasow ent co Liaw as 
esolten stasis tewog Tavmiatorgs isrecs) ‘+ brow o an velamreete 


enttagt, to noktatveioinds of intra eivnivery sol sameidoag 


» TOA ALAR add to gatwollot ; e'tt> 9 
nolinthetwi to teTaged? a sishhievnt of 2 ont yd beter wpisiad 
of aepiwt, betutogge yoiewbet ¥ > ekieetg Yrvoo cakorivety 2 mem 

“get et th eepbut Gevntogge yo lesoutrogd yo Sy bisacg dios s 
~rolttegie 4 wottoued Uawoo Te) T2 ait 3 To saLotexs 
 femwdiat o ro ,0¢ dokiese to anir et 3 ; < “beset 
epief Lads ot vine Fon be avast “a hte otetadt! aasomoulaente 


~oele Jud sediess of devas Leloniv ao 7 : otainst 


-Hiabe nogr Bettetnos motiorbetset es) squo Lis * semi? of anke 
fetontvery of enol sunnah levi ou SHethEA. 6 Fane vitucdet 
: feed «st of Gon cad Dasot™ « sheged e#2en0ca vd nok 
‘Wutediwons bat Sraunpetiadme fc . Seats ' an? 
| Pretacitatin an to yiduottie ytoticats Ge etvos: Los 
p to noleantimeteb ge faved Matte Seah oitndeotiteg 
~-— 


# 165 « 


Two recent examples will suffice to illustrate the kind of 
uncertainty which these provisions of the Constitution may cause with 
respect to provincial efforts to re-distribute judicial business in 
the interests of a more efficient administration of justice. In both 
cases, the provincial Courts of Appeal held that the challenged juris- 
diction could not be validly exercised by the judges upon whom it had 
been conferred because their appointment and tenure did not conform to 
sections 96 and following of the B.N.A. Act. In both cases they were 
reversed by judgments of the Supreme Court of Canada, but the result of 
the cases is to leave many important questions unsettled. It is too 
much.to hope that all the difficulties can be circumvented by the 
judicial flexibility exhibited in these two decisions of the Supreme 


Court. 


In the reference concerning the jurisdiction of the Quebec 
Magistrate's Court,” the question put by the provincial government to 
the Quebec Court of Appeal was whether proposed legislation to increase 
the monetary limits of the jurisdiction of the Magistrate's Court in the 
general run of cases from $200 to $500 was unconstitutional. The 
obvious purpose of the proposed amendment was to speed up the adminis- 
tration of justice by relieving some of the pressure on the Superior 
Court. In essence, the issue raised by the question which the Lieutenant- 
Governor in Council referred to the provincial Court of Appeal was 
whether judges appointed by the province could validly exercise this 
additional jurisdiction, presently exercised by the Superior Courts, 
or whether it could be exercised only by judges appointed by the federal 


government.in accordance with section 96 of the B.N.A. Act. The 
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provincial Court of Appeal referred to all the jurisdiction which had 
been conferred upon the Magistrate's Court since it was established in 
1869 and came to the general and stunning conclusion that the Court, 
viewed as a whole, was now a Court within the meaning of section 96 
and that its provincially appointed judges were not qualified to 
exercise any of its jurisdiction. This judgment was reversed in the 
Supreme Court on the ground that the Court did not have the right to 
consider elements of jurisdiction other than that referred to in the 
question put by the Lieutenant-Governor in Council, and that, in the 
light of the principles affirmed by Sir Lyman Duff in Reference re 
Adoption Act 1° the proposed increase in the monetary limits of 
jurisdiction would not by itself make the Magistrate's Court a section 
96 court calling for federal appointment of its judges. But the 
questions raised by the provincial Court of Appeal as to the validity 
of other elements of the jurisdiction of the Magistrate's Court 

remain and have encouraged several attacks upon the Court's juris- 
diction in important areas affecting municipal and school affairs. 

The result is jurisdictional uncertainty which will continue to 
embarrass the administration of justice in the province until ‘the 


pending issues are finally resolved by judgment of the Supreme Court. 


In the other important recent ease, oh the issue was whether 


' 


County Court judges could, as "Local Judges" of the Supreme Court of 
British Columbia, validly exercise the divorce jurisdiction of the 
Supreme Court. In effect, the issue was not the transfer of juris- 


diction from a section 96 court to one presided over by provincially 


7 iin ‘of berxete Caeqqh ao nr0D font 
t sonia ¢mw0d a oderta inet aii cogts berente% 
ppricns al gitnovte boc Tewiney sid of emao Daa 4 
8 wetsoae to gnitmsem eft rittin twto0 s won, asw , slaw 6 Be ie - 
of bettitenp tom erew assbut betatoyys yilafoutyory agi sasid bap 
| SAR mb Deawavet ecw Fosmmhyl, atcT inoktoXbe Prot ett ‘to wine: setotexe- 


i sel 


‘ od digit ond. s¥ert tom BED dxv0d ont dens bavom edt co PutoD emengie - 
. eid ai od bowtetes Nat att teddo noltoibetwt ‘to etnemsde webfanos — “hist 
oud ot (dads fre ¢flomod at tomievod-tnenodvall ond vi Faq aelteanrp a 

&t cone wien mk Yee Rewyl 1th yd how: tte eolqioaina sdt To tagit 
Yo etinks ereFonoer Sit mi sasetont hezogoty slg OL, to0. nobigomal ; 

sokices se duc) s‘edeittsineM ony sas Tl lf in bivow nolrs thames, 

oat ¢u@ .sopbat, avi to inemsrtogqs © et Tot yoiiiso Inwas oe 

: wibGiiav odd oF ae IheqGN Yo Suu0d Latonivorw est yW beatles asokisamp 


ee 


davod a edtestetaat oft To noktotie: |, sf? to atasmst= welto to 

seduuh a! S00 asit dour exnetts: [steven bonawose9 sve baa hams 
~attetie footice baa (agtshim gontiostise vast tustroqut at sefdokp 
of suntinoo Liiw doftw yinisinxnecn Isncitefihaburl, al ¢Oyast sdf 

] odd Lida sonkvota od¢. at oottevt, to mottoufabetohe adit anevradme 


sta109 emorqve emit. to Jaeaghal yd Sevfces: vilactt ow etseet golbinag 


“ngiltodw eew steat ot oa eens tasdsa7r fost 
i cet 

“fo dured emerge ois To “ssgbvl Lnnot" as , 
to notdobbalwit, ‘sotovth sh saints: 
tt, ‘to ast odd Son saw staat eft , 


~~L656- 


appointed judges, as in the Magistrate's Court case, but the exercise 
of a superior court's jurisdiction by a judge who, although appointed 
by the federal government, so as to satisfy the requirements of section 
96 of the B.N.A. Act, had a tenure which, as "Local Judge" of the 
Supreme Court, depended on his tenure as a County Court judge, and 
might therefore be thought not to conform to the tenure during good 
behaviour required by section 99 for superior court judges. The case 
raised an issue of the greatest practical importance because several 
of the commonlaw provinces have resorted to the special office of 
"Local Judge" to increase the judicial manpower available for the 


exercise of superior court jurisdiction. 


In affirming the validity of the provincial legislation, the 
Supreme Court of Canada paid slight attention to the problem raised 
by section 99 of the BiN.A. Act, indicating that the Court would not 
be quick to discover obstacles to the distribution of jurisdiction 
between federally appointed judges. But the insistence in the reasons 
for judgment upon ae fact that the "Local Judges" had been appointed 
as such by the federal government and were exercising the jurisdiction 
of the Supreme Court and not that of County Court judges makes this 
decision of Little assistance to the provincial point of view in the 
kind of che which arises in connection with the transfer of juris- 
diction from the Superior Court to the Quebec Magistrate's Court or 


the "Brovincial Gourt",* as it is now to be called. 


It should be possible to deal with the issues involved in 


judicial appointment and tenure on their own merits.in a& manner which does 
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not create unnecessary problems for the provincial administration of 
justice. It is not appointment by one government or another which 
creates the conditions of judicial independence but the constitutional 
protection afforded to tenure and remuneration. The essential conditions 
are tenure during good behaviour, up to a reasonable age of compulsory 
retirement, and salary and pension which cannot be reduced by the 
government of the day as a means of coercing the judiciary. A judge 
will either desire to exhibit judicial independence and impartiality 

or he will not. If he does not, it matters little which government 
appoints him. It is a bad appointment. The Constitution cannot guaran- 
tee judicial independence; it can merely give an honest and competent 
judge the necessary security to permit him to do his duty. It is the 
appointment process which goes to the selection of persons of the 
necessary probity and professional competence to make wise use of the 
conditions of judicial independence. This is the issue of whether the 
power of judicial appointment should be a matter entirely within the 
discretion of the government of the day, or whether that discretion 
should be circumscribéed*by the need to make the choice from a list of 
candidates proposed by an independent and representative advisory body 


or by the need to obtain subsequent confirmation by such body. 


Despite the criticism which is directed from time to time 
against the system of "political appointments", it is difficult to 
see how final responsibility for judicial appointment in a democracy 
can be left on other than a political basis. If the people are not 
to appoint the judges directly by election then those who do so should 


be answerable to the people for such appointment. 
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If judicial appointment is to be left to government, however, 
the only way to avoid the kind of problems which have been created by 
sections 96 and following of the B.N.A. Act would be to give the 
government of Canada the power to appoint the judges of federal courts, 
but to leave with the provinces the power of appointment to all courts 
of provincial jurisdiction. The problem of judicial independence could 
be dealt with by providing constitutional guarantees of tenure and 
salary for the judges of all courts in Canada having jurisdiction of 
a certain relevant importance. It would be left to the governments 
concerned to broaden their basis of consultation with professional 
bodies and others competent to give advice as to the suitability of 
candidates, but the responsibility for appointments would remain theirs. 
Any power in a non-political body either to limit the range of choice 
or to reject appointments must tend to negate the principle of political 


responsibility. 


This arrangement would not be entirely satisfactory to 
certain critics in Quebec of the composition and functions of the 
Supreme Court of Canada. There has been a good deal of criticism of 
the Supreme Court of Canada appearing in the French language newspapers 
in recent years but it is perhaps sufficient, for purposes of this study, 
to consider what is said on this subject in the report of the Tremblay 
Beeatcetent and more recently by Professor Jacques-Yvan Morin,?? who 
has shown particular concern with the extent to which the bi-cultural 
character of Canada may be better reflected in its public institutions. 


Their recommendations would appear to find a common source of inspiration 
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in the example offered by the Federal Constitutional Court of West 


16 
Germany established by the Bonn constitution of 1949. 


The criticism by the Tremblay Commission is directed to the 
necessity of impartiality and independence in a supreme constitutional 
tribunal and the extent to which public confidence in the impartiality 
and independence of the Supreme Court of Canada, at least in the Province 
of Quebec, is undermined by the fact that its existence, jurisdiction 
and composition find no basis or guarantee in the Constitution ut 
depend entirely upon the will or discretion of the federal government. 
These criticisms have reference specifically to the fact that section 
101 of the B.N.A. Act empowers the Parliament of Canada to create a 
"General Cours of Appeal for Canada", but does not guarantee its 
existence; the fact that the Parliament of Canada may define the 
jurisdiction of the Supreme Court as it sees fit and has steadily 
increased the Court's jurisdiction since it was established in 1875; 
and finally, the fact that appointments to the Court are made by the 


federal government alone. 


The Tremblay Commission recommended the establishment of a 
"Court of Constitutional Affairs" composed of nine members, of whom 
five would be judges of the present Supreme Court and the remaining 
four “would be chosen by the four large regions of which Canada is 
composed, the Maritimes, Quebec, Ontario, and Western provinces, 
each naming its representatives in the same way that countries name 
theirs to the International Court of Justice" U7 The Report refers 


with approval to the West German Constitutional Court as exhibiting 
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two important characteristics: the separation or specializatia of 
constitutional jurisdiction and the participation of the states or 
regional governments in the appointment of the members of the federal . 
constitutional court. The West German court is composed of twenty- 
four judges, one-half of whom are elected by the lower house of the 
federal legislature, and the other half by the upper house. The 
election is made on a different basis in the two houses. The lower 
house makes its choice through an electoral committee of twelve 
members elected on a basis of proportional representation and thus 
reflecting party political strength in the house. In the upper house, 
the vote is made by the house as a whole with a two-thirds majority 
necessary for election. It is by means of this vote in the upper 
house, which is composed of persons appointed by the governments of 
the states, that the states or regional governments participate in 


the appointment of members to the constitutional court. 


The size of the Federal Constitutional Court of West Germany 

and the manner of its appointment are frankly designed to permit, and 
“in fact encourage, a wide degree of representation of differing political, 

social, and cultural outlook but its structure is generally acknowledged 
to be unwieldy and has led to conflicts within the Court itself ea 
the compensating efficiency which might have been expected from a 
court composed of so many judges. In fact, the manner in which its 
judges are selected is reflected within the court in a "“two-senate” 
approach to its organization and distribution of labour. The court 
thus appears as a projection of the political or legislative institu- 
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tions which participate in its selection. 
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The criticisms of the Supreme Court of Canada, particularly 


in its function as a court of constitutional review, and the proposal 


for the establishment of a specialized constitutional court raise two 


D 


fundamentai issues: the true basis in our polity of judicial independence 


and the best manner in which to transact judicial business of a consti- 
tutional character. On the first point, there is little to be added to 


Ca 


1 
what has already been said in this essay, 9 although there could be 


no objection to a constitutional amendment which would both guarantee 


Mp 


the existence of the Supreme Court as a final appellate tribunal with 


power of constitutional review, and would extend to its members the 
constitutional guarantees of tenure and salary security presently 
enjoyed by judges of the provincial superior courts under the terms 


20 


of sections 96 and following of the B.N.A. Act. This proposal would 


disarm any criticism of the Court based on the notion that its exist- 
ence and the temure of its judges remain subject in the final analysis 
to termination by an act of Parliament, but it would not answer the 
doubts (however ill-founded) concerning the Court's ability, with a 


composition determined by the federal government alone, to bring an 


informed and sympathetic understanding to the consideration of Quebec's 


. 


constitutional and cultural requirements. It may be that serious consid- 


eration should be given to requiring conPirmation of appointments to 
the Supreme Court by a reformed Senate that is more representative of 
the bi-cultural character of the country, such as is advocated by 
Professor Morin as a means of giving institutional expression to a 

: - ha he vt A z - 
special and associated status for Quebec. There is a good deal to be 


said, however, against the proposal to remove constitutional cases from 
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the Supreme Court and to assign them to a specialized tribunal. 
Objections to this proposal go to the very essence of the judicial 


process in relation to constitutional matters. 


The experience of our courts in the treatment of constitu- 
tional issues suggests that it is unwise to éonsider them divorced 
from the private or public law situations in which they arise. It 
is generally conceded that while there are undoubted conveniences to 
the constitutional reference case, by which a government may obtain 
the opinion of the Court on the constitutionality of proposed legisla- 
tion, the disposition of constitutional issues can be handled with 
greater precision and judicial insight in concrete cases, where such 
issues can be narrowed, if not altogether avoided, and where the 
implications of social and economic fact and the operational effect 

22 
of challenged laws are more readily perceivable. The handling of 
constitutional issues in concrete cases permits a much more delicate 
the Constitution to changing conditions since it is 
essentially a pragmatic rather than an a priori approach. At the 
same time, it requires a court, not of a specialized character, but 
one with the brogd knowledge and generalized experience needed to 


deal effectively with every branch of law. 
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NOTES 
CHAPTER I. 


Preliminary Report, Appendix IV. 
Preliminary Report, p.23. 

Loc. foit. 

Ibid., p.109. 


Frank Scott and Michael Oliver (eds.), Quebec states her case 
(Toronto: Macmillan of Canada, 1964), p.138. 


This report will be referred to hereafter for convenience as 
the "Deutsch Report". 


Scott and Oliver, op. cit. p.65. 
Ibid., pp. 21 et seq. 
Ipieayipp. Tsd tev seqsiee 


Quoted in The Amendment of the Constitution of Canada (Ottawa: 
Queen's Printer, 19605), p.19.° 


CHAPTER II. 


See Confederation Debates (Quebec: Hunter, Rose & Co., 1865), p.263, 


where Alexander Galt is quoted by A. A. Dorion as having said: 

"We may hope that, at no far distant day, we may become willing 
to enter into a Legislative Union instead of a federal union, 

as now proposed. We would have all have had desired a legislative 
union, and to see the power concentrated in the Central Government 
as it exists in England, spreading the aegis of its protection 
over all the institutions of the land, but we found it was 
impossible to do that at first. We found that there were diffi- 
culties in the way which could not be overcome." At p. 250 in 

the same speech, Dorion is reported to have said: "But the 
Confederation I advocated was a real confederation, giving the 
largest powers to the local governments, and merely a delegated 
authority to the General Government -- in that respect differing 
in toto from the one now proposed which gives all the powers to 
the Central Government, and reserves for the local governments 

the smallest possible amount of freedom of action." 
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NOTES 


CHAPTER II. (Cont'd. ) 


MacDonald himself, in refusing to allow any consideration of amendment 
of the Quebec resolutions and in insisting that they be voted on as 

a whole, referred to them as embodying a treaty, but it would seem 
that he regarded them as a treaty between the province of Canada 

and the other provinces rather than one between the French-speaking 
and English-speaking populations. (See P. B. Waite (ed.), The 
Confederation Debates in the Province of Canada/1865 (Toronto: 
McClelland and Stewart Limited, 19 The Carleton Library No. 2]), 
pp. xiii1, xcii.) 

1014] A.C. 257 at 9.255% 


In re The Regulation and Control of Aeronautics in Canada, [1932] 
A.C. 54 at p.70. 


Report of the Royal Commission of Inguiry on Constitutional Problems, 
1956, Volume II, p.153. 


Henry Howard Molyneux, Earl of Carnarvon, "Speeches on Canadian 
Affairs", Sir Robert Herbert (ed.), (London: 1902), pp.101-102. 
On the other hand, one should not overlook the following passage 
in the speeches of Lord Carnarvon, emphasized by the Tremblay 
Report, Vol. II, at p.142: “Lower Canada, too, is jealous, as 
she is deservedly proud of her ancestral customs and traditions; 
she is wedded to her peculiar institutions, and will enter this 
union only upon the distinct understanding that she retains them 

The Coutume de Paris is still the accepted basis of the 
Civil Code, and their national institutions have been alike 
respected by their fellow-subjects and cherished by themselves. 
And it is with these feelings and on these terms that Lower Canada 
now consents to enter into this Confederation." 


[1932] A.c. 54 at pp. 70-71. 


The importance of this concern and of the proposed power of reser- 
vation and disallowance to be given to the central government may 
be judged from the reassurances which were given by Sir Etienne- 
Pascal Tache in the Legislative Council during the Confederation 
Debates. He is reported to have said: "He believed the French 
Canadians would do all in their power to render justice to their 
fellow-subjects of English origin, and it should not be forgotten 
that if the former were in a majority in Lower Canada, the Inglish 
would be in a majority in the general government, and that no 

act of real injustice could take place, even if their disposition 
were to perpetrate it, without its being reversed there." (Waite, 
op. cit., p.2h.) 


P. B. Waite, The Life and Times of Confederation, 1864-1867 


(University of Toronto Press: 1962) pp.138-10. 
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NOTES 
CHAPTER II. (Cont'd. 


[1914] A.C. 237 at p.252. 

Bonanza Creek Gold Mining Company, Limited v. Rex, (1916) 1 A.C. 
566 at p.579; Murphy v. C.P.R., [1958] S.C.R. 626 at pp. 640-61. 
Bank of Toronto v. Lambe, (1887) 12 A.C. 575 at 587; A-G Ontario 


v. A-G Canada, [1912] A.C. 571 at 581; Murphy v. C.P.R. and A-G 
Can. ,[1958] S.C.R. 626 at 643. i a 


Sections 90 and 56 of the B.N.A. Act, which read: 


"90. The following Provisions of this Act respecting the Parliament 
of Canada, namely,--the Provisions relating to Appropriation and 
Tax Bilis, the Recommendation of Money Votes, the Assent to Bills, 
the Disallowance of Acts, and the Signification of Pleasure on 
Bills reserved,--shall extend and apply to the Legislatures of 
the several Provinces as if those Provisions were here re-enacted 
and made applicable in Terms to the respective Provinces and the 
Legislatures thereof, with the Substitution of the Lieutenant 
Governor of the Province for the Governor General, of the Governor 
General for the Queen and for a Secretary of State, of One Year 
for Two Years, and of the Province for Canada." 


"56. Where the Governor General assents to a Bill in the Queen's 
Name, he shall by the first conveniént Opportunity send an 
authentic Copy of the Act to one of ‘Her Majesty's Principal Secre- 
taries of State, and if the Queen in Council within Two Years 
after Receipt thereof by the Secretary of State thinks fit to 
disallow the Act, such Disallowance (with a Certificate of the 
Secretary of State of the Day on which the Act was received by 
him) being signified by the Governor General, by Speech or Message 
to each of the Houses of the Parliament or by Proclamation, shall 
annul the Act from and after the Day of such Signification.” 


Section 93 of the B.N.A. Act, which reads: 


"93. In and for each Province the Legislature may exclusively 
make Laws in relation to Education, subject and according to the 
following Provisions :~-- 


(1) Nothing in any such Law shall prejudicially affect any 
Right or Privilege with respect to Denominational Schools 
which any Class of Persons have by Law in the Province at 
the Unions: 


(2) All the Powers, Privileges, and Duties at the Union by Law 
conferred and imposed in Upper Canada on the Separate 
Schocis and School Trustees of the Queen's Roman Catholic 
Subjects shall be and the same are hereby extended to the 


7 
Ben OM 


2 VitlimOO . noes a blob. weet) 
rc ee 


Be aera ‘Aa et ae 


Vee MC le ge vA. DL (VEEL)  edmel 
64.0 vy yin ; foe de LYE 40-4 


Ser i." 
Cs be . 
eS APs) 72 OS 


shwex siotfw .foA Ado Of 


dromebinnt acd, onitoaqses GoA eins To anotelyor™ 
bua moitefsaqomqgé ot goivetox cnotal 


Okie of tugaak odd ,eetOV yanclt 1 


no euaae lt to foliesotlingse &ls fina 
to eowtealeigel off of ylaqe ae bustxo 


(bina), _0E sR 


* Scs * q 


oA (eer) 
a 
.¥ OFT i]! ‘to = 
tc] abuts ee) 


1.5.2 [Bae rasa 


ta, CS 


sc Baw OF enottsed’ 
tT  ,oe* 
,abenad to 
22k xetl 
) eo newoltewlt! sekt 
-, bovebeat alliz 


ee i Be 
STL rT 


eg S 
a" ear 
4 - 


bedvane-2% sod otew shotetvoxt oxons clive Istevea’ ead 
eft bue eopatvort evitveqast eddy oo ams. on itoce abs Bas 
tneansdiietd edt “io nottitiveduS acd ot: «tt sottateborn! 
sonmzeved oid to .fewee ‘tomrevcn oft ° af to. xedeevou 
“n6Y en0 ‘to . steve Io yrstesoee if io Tanaast 
© sbened sol -sonivert : ameyY owl 10? 
e'asea® edd at LLt @ of ataseam Levansd «oo maw .ac” 
ae Basa. vitivitodd? was inevno> Tass? of (feds ot ,omelt 
-e19908 Legloni4t a'yseotaM tell ic 5: ; von’ oJvtnodsve 
osaet on? middlw fiSowos gi otwe adv Tf bos .5.'e0G 6 O° Bed tat 
of tL: mlatdt otete Fo wets mee igiacah 7 is 
ott to atseltisiwy 2 Moiw) sort faa! , ad wel laa lb 
ud bavisost eav FoA orig Sori iW no yet oft 1 5 Yo var louse8e 
ogaaseti io Mogage yi .daTened Tonrsvo0 srt ya rata gated (mid 
Lfoute | <aoktansIoorl vd to- tridiaes LL t to ft eo. tx 
" wolteoPtiagle dove ‘To yet se “ ys ives. ant Drrrvie 
sebees doliw .foA A.M. ak 38 
yfoviauions Yaa etitislateat: ads sontvess f ne AL i 
etd of gatbroots bas Pnetdiea .wollpovld of © ot wt. aswel slam 
: ane vet uniwolilo: 
' 

ante Soetts vylinis rhutsuq Liste ved dove Wie o geniyom, Cf) 

aLoou fatotheninaied of Jovgast Wilt ege!ivind wm tp hs 

he te oont enoete1 15 ssald yor ‘Goi 


scabs at of wad vd. ove 


ait bis 398° 


aibasiatane weed ayi:' 


raced al bppoqut dius 
San ba of hw 90 7 Etats eteatdut 


“noiny sai 


Seto Naa 2 al 


L5. 


16. 


Lis 


15, 


NOTES 


CHAPTER II. (Cont'd. ) 


Dissentient Schools of the Queen's Protestant Roman 
Catholic Subjects in Quebec: 


(3) Where in any Province a System of Separate or Dissentient 
Schools exists by Law at the Union or is thereafter estab- 
lished by the Legislature of the Province, an Appeal shall 
lie to the Governor General in Council from any Act or 
Decision of any Provincial Authority affecting any Right 
or Privilege of the Protestant or Roman Catholic Minority 
of the Queen's Subjects in relation to Education: 


(4) In case any such Provincial Law as from Time to Time 
seems to the Governor General in Council requisite for 
the due Execution of the Provisions of this Section is 
not made, or in case any Decision of the Governor General 
in Council on any Appeal under this Section is not duly 
executed by the proper Provincial Authority in that Behalf, 
then and in every such Case, and as far only as the 
Circumstances of each Case require, the Parliament of 
Canada may make remedial Laws for the due Execution of 
the Provisions of this Section, and of any Decision of the 
Governor General in Council under this Section." 


Section 58 of the B.N.A. Act, which reads: 


"58. For each Province there shall be an Officer, styled 
the Lieutenant Governor, appointed by the Governor General 
in Council by Instrument under the Great Seal of Canada.” 


A further measure of federal control, through the office of 
Lieutenant Governor, is the power to reserve provincial legisla- 
tion for signification of the Governor General's pleasure. 


Section 96 of the B.N.A. Act, which reads: 


"96. The Governor General shall appoint the Judges of the 
Superior, District, and County Courts in each Province, 
except those of the Courts of Probate in Nova Scotia and 
New Brunswick. " 


The Tremblay Report, Vol. II, p.160, refers to these powers as 
"unitary elements” in the Constitution. 


"133, Either the English or the French Language may be used 
by any Person in the Debates of the Houses of the Parliament 
of Canada and of the Houses of the Legislature of Quebec; and 
both those Languages shail be used in the respective Records 
and Journals of those Houses; and either of those Languages 
may be used by any Person or in any Pleading or Process in or 
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NOTES 


CHAPTER II. (Cont'd. ) 


issuing from any Court of Canada established under this Act, 
and in or from all or any of the Courts of Quebec. 
The Acts of the Parliament of Canada and of the Legislature 
of Quebec shall be printed and published in both those languages." 


See note 14, supra. 


"9h, Notwithstanding anything in this Act, the Parliament of 
Canada may make Provision for the Uniformity of all or any of 
the Laws relative to Property and Civil Rights in Ontario, 
Nova Scotia, and New Brunswick, and of the Procedure of all 
or any of the Courts in Those Three Provinces, and from and 
after the passing of any Act in that Behalf the Power of the 
Parliament of Canada to make Laws in relation to any Matter 
comprised in any such Act shall, notwithstanding anything in 
this Act, be unrestricted; but any Act of the Parliament of 
Canada making Provision for such Uniformity shall not have 
effect in any Province unless and until it is adopted and enacted 
as Law by the Legislature thereof. ‘ 


The Supreme Court Act, R.S.C. 1952, c.259, s.6, merely Mivides 
that at least three of the judges shall be appointed from 
superior court judges or advocates in the Province of Quebec. 
The Exchequer Court Act, R.S.C. 1952, c.98, does not make 
provision for minimum representation from the Province of 
Quebec. 


In John Deere Plow Company, Limited v. Wharton, [1915] A.C. 330 
at 338, Viscount Haldane said, with reference to sections 91 and 
92 of the B.N.A. Act: 


"The language of these sections and of the various heads which 
they contain obviously cannot be construed as having been intended 
to embody the exact disjunctions of a perfect logical scheme. 

The draftsman had to work on the terms of a political agreement, 
terms which were mainly to be sought for in the resolutions passed 
at Quebec in October 1864. To these resolutions and the sections 
founded on them the remark applies which was made by this Board 
about the Australian Commonwealth Act in a recent case (Attorney- 
General for the Commonwealth v. Colonial Sugar Refining Co.), that 
if there is at points obscurity in language, this may be taken to 
be due, not to uncertainty about general principle, but to that 
difficulty in obtaining ready agreement about phrases which attends 
the drafting of legislative measures by large assemblages. It may 
be added that the form in which provisions in terms over-lapping 
each other have been placed side by side shows that those who 
passed the Confederation Act intended to leave the working out and 
interpretation of these provisions to practice and judicial decision. ' 
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NOTES 


CHAPTER II. (Cont'd. ) 


See also Rand J. in Switzman v. Elbling and A-G of Quebec, [1957] 
S.C.R. 285 at 303: 


"The heads of ss. 91 and 92 are to be read and interpreted 
with each other and with the provisions of the statute as a 
whole; and what is then exhibited is a pattern of limitations, 
curtailments and modifications of legislative scope within a 
texture of interwoven and interacting powers." 


In Reference re The Farm Products Marketing Act, [1957] S.C.R. 
198 at pp. 212-213, Rand J. said: 


"The powers of this Court in the exercise of its jurisdiction 
are no less in scope than those formerly exercised in relation 
to Canada by the Judicial Committee. From time to time the 
Committee has modified the language used by it in the attribu- 
tion of legislation to the various heads of ss. 91 and 92, and 
in its general interpretative formulations, and that incident 

of judicial power must, now, in the same manner and with the 
same authority, wherever deemed necessary, be exercised in 
revising or restating those formulations that have come down 

to us. This is a function inseparable from constitutional 
decision. It involves no departure from the basic principles 

of jurisdictional distribution; it is rather a refinement of 
interpretation in application to the particularized and evolving 
features and aspects of matters which the intensive and extensive 
expansion of the life of the country inevitably presents." 


A-G Canada v. A-G Ontario, [1937] A.C. 326 at p.352. 


There is in the judgment of the Supreme Court of Canada in the 
Labour Conventions case, [1936] S.C.R. 461 at pp. 509-513, an 
interesting passage in the opinion of Rinfret J. (as he then was) 
concerning the exercise of the federal executive power to make 
treaties where the legislation required to implement the obliga- 
tions to be incurred thereunder would necessarily trench upon 
areas of provincial legislative jurisdiction. His opinion that 
federal legislative ratification can only be valid in such 
circumstances if it is preceded by the consent of the provinces 


suggests a theory of the federal power to make and ratify treaties, 


which, while not affirmed by a decision of either the Privy 
Council or the Supreme Court, nevertheless emphasizes: a practical 
aspect of working or co-operative federalism which deserves re- 
consideration today. His opinion was, of course, based on the 
assumption, derived from an interpretation of the Privy Council's 
decisions in the Aeronautics and Radio References, that federal 
legislative power to implement treaties outside the scope of 
$.132 of the B.N.A. Act was a plenary one. Since this view of 


fyzer] 2adoup to D=A Bre guhicss JV cote Swe ah . Poel opts e588 
50E ta FES 068 


hevetrxet az bas beet od of ams Se dae 

a ea otudete odd to enotatvo'ty silt 
~enottatiot! lo naedtsq 8 af botkdiches Ee } dad. bos petonw 
s atddiw sqoce evitslaine! to rar eprab: Hie 
" etovod nitivestsscl [ 


1.0 ,8 [VCR] Hoh picyote FOL: 


ee 
sobtorbalsit, 


nontatonx ft hoetovexe yorserict 280 
alt onftt of ootkt pott  .oedi ie 
«gdissja oft ni ot Yd Deey spevsce | 
bus .SC bre [© .ge To abeod auotte 
Soreblon? tent bas .atofts lim ) 
ond ddtiw baa ‘tortie ame oo, 4 


ft pestoteavs ad .yrsetaos!: heme 


mot amoo over! Jad? enotin 


fendtiuditados mort efda: 19 
aalIatoaiise sitad sas. cows stys't 
ta guomaitt tet es tentas el 4) snoi 


wiiviov® bas basieatuokiscad od’ oO: 
erianesixs bre evVindetal sds cioksiv 
" adgnowend Vidatlved? vioiuto 


; Ser at tH Ose Sh byw = 


ett ol ehaie lo Pigov Sno Tl 
A Pt. ifr end 


walaw of tate eu iivooerxe Ia tide’ 
-spiida «a3 eer oe Hativg nit, 
negy donesd YLiwaneosn Sigow pu! 


godt nolotge atl. .nobtolbsiterl, evica 
date at Bilev $d Vito na ins Fy 


* 


aaoalvo aff att tc TH I40Oe Cmy. iS Deo 
~aeidoond yiltes bie sAed oF winy La *cek 


wyinsd. att spatio to nora yah 
Laoltoe ta a vesicadgs Res.ledysisiss 


-9x gaviseed cofiv melleret + tthe tno 
nts = 


edt oo heeed “eemoe To . sa aeliy 
a’ fionwed {vied =? To solvetwnproy ay | 


Letebs1 jstt ,angnetster of tied Gre patie 


pubtagcinren of). ak greta 


gprTow 


(.b'dnoy) IT Bean 


a! 


hw Soe -reddo dons (Ew 


+f to setorsxe ai 0 


a rail ‘ Ps 
» OG TBR? afk 1] LOY 


(ass ned) df pe) .% teviieh to. oi ye 


‘O'.et to absent ant” 


om brs nésemllartwe 
rawratn!t “Yo saecxes 


ere cag = ove 


wL afd vei aera) oF 7 
Pibet esa went ae 

oiheletine! “to cole 7 
tog aed 1 al 
; enor ts 

d % j 3 7 
=n v2 

an ad ‘hi 
ah 
so é cm, ZO 
f 
| 5) = 
JS ) 


sASe 5 : J 
cio) 
OO 4A 
, Lt 
LO ] 2% - 
bul =i .f 
J+ 22 2S were 
rt ii é ‘| 
a! ni j Ltit 
79 = Ja og ve re trae 


‘g ber ty 275 sd 
va Dit Ol > reo OF LS . 
a sient 1s : Ti lege melt $4 


op ant. ebigstyo waldaeus im. gat oy Rs stige! 


eo 
Qo verY ain punta one Eaetedy 2 ur SoA GAG ort to SEE. 


a a : : 


26. 


ot 


28. 


= 


30. 


Daw 


Sas 


NOTES 


CHAPTER II. (Cont'd. ) 


federal power was rejected by the Privy Council in the Labour 
Conventions case, the concern of Rinfret J. with the necessity 
of provincial consent, where provincial areas of legislative 
jurisdiction would be involved, is no longer of practical 
constitutional importance, but it serves as an interesting 

point of departure for a re-examination of federal and provincial 
relations under the Constitution with respect to foreign affairs. 


See W. R. Lederman, “The Concurrent Operation of Federal and 
Provincial Laws in Canada” in The Courts and the Canadian 
Constitution, (Toronto: McClelland and Stewart Limited, 1964 
[The Carleton Library No. 16]), p.200; Bora Laskin "Occupying 
the aed Paramountcy in Penal Legislation", (1963) Can. Bar 
Rev. 254, 


The classic statement of the aspect doctrine is found in 

Hodge v. The Queen, (1883), 9 App. Cas. 117: "... subjects 
which in one aspect and for one purpose fall within s.92, 

may in another aspect and for another purpose fall within 
s.91." In A-G Can. v. A-G. B.C. (Fish Canneries case), [1930] 
A.C. 111 at p.118 as follows: "There can be a domain in which 
Provincial and Dominion legislation may overlap, etc.” 


Provincial Secret of P.E.I. v. Egan and A-G of P.E.I., [1941] 
S.C. Rs 396. Reference Re Section 92 of The Vehicles Act 
1957 (Sask. ), ¢c.93, [1958] S.C.R. 608. The Queen v. Yolles, 
eit 19) D.L. B: ee 19. O'Grady v. Sparling, [1960] S.C.R. 
804. Smith v. The Queen, [1960] S.C.R. 776. Mann v. The Queen, 
judgment of of the Supreme Court of Canada on January 25, 1966, as 
yet unreported. The effect of these decisions will be given 
further -umantehiioe oie in aga V. 


A- € Nove, Scotia v. A- G Gans Fs [1951] S, C, R 31. 


PEAT. Potato Marketing Board v. H. B. Willis Inc. and A-G Can., 
[1952] 2 S.¢.R. 392. 


Re Gray, (1918) 42 D.L.R. 1; 57 S.C.R. 150. Reference re Regulations 
(Chemicals) under War Measures Act, [1943] S.C.R. 1. 

The term “conditional” is applied, in Canadian constitutional 
analysis, to legislation the operation of which is made to depend 
upon the existence or non-existence of facts, circumstances, or 
legislative acts within the competence or control of another 
legislature. A good example of conditional legislation is s.6 

of the federal Lord's Day Act, R.S.C. 1952, c.171, which makes 


the operation of a federal criminal law prohibition against 
Sunday activity conditional upon the non-existence of provincial 
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NOTES 
CHAPTER II, (Cont'd. 


legislation permitting such activity. The validity of this 
provision was considered and affirmed by the Supreme Court 

of Canada in Lord's Day Alliance of Canada v. A-G B.C., [1959] 
S.C.R. 497, as not being a delegation by Parliament of its 
legislative jurisdiction with respect to criminal law but 
merely a limitation imposed by Parliament upon the operation 

or effect of a criminal law provision. Either Parliament or 
any one of the provincial legislatures may validly adopt or 
incorporate by reference into its own legislation legislative 
provisions enacted by the other. This may be validly done with 
respect to future as well as present enactments of the other 
legislature. The essential condition for validity is that 

both the legislation which adopts and that which is adopted 
should be within the legislative competence of the respective 
legislatures which enacted them. In effect, the adoption or 
legislation by reference must not so change the purpose or 
object and effect of the legislation as to make it ultra vires. 
What is necessarily adopted is the form or legislative technique 
rather than the purpose or object, or more precisely, the aspect 
of the other legislation. The adoption of existing legislative 
provisions does not raise any particular question so long as 

it is legislation which the adopting legislature could validly 
enact, but the adoption of future legislative provisions does 
appear, at first blush, to be a surrender of legislative 
initiative to another legislature. Some doubt as to the 
validity of such “anticipatory incorporation by reference” is 
to be found in the case law, but on this issue Laskin, Canadian 
Constitutional Law, 2nd ed., 1960, p.37, expresses the opinion 
that there is no objection to a borrowing by one legislature of 
future enactments by another so long as both legislatures are 
acting within their respective spheres of jurisdiction. It would 
appear, however, that it is necessary to distinguish between 
adoption and abdication. A-G Ont. v. Scott, [1956] S.C.R. 137 
per Rand J. at pp. 142-143. 


See, for example, the Report of the Royal Commission of Inqui 

on Constitutional Problems (Tremblay Commission), Quebec, 19st 
Vol. III, Book I, pp. 288 ff.; Morin, "A Constitutional Court 
for Canada", (1965), 43 Can. Bar Rev. 545. The status of the 
Supreme Court of Canada with particular reference to the problem 
before this Commission, will be given more detailed consideration 
in a subsequent chapter. 


Russell v. The Queen, (1882) 7 App. Cas. 829. 


The subsequent judicial treatment of the Peace, Order and Good 
Government power is trenchantly reviewed by Laskin in " 'Peace 
Order and Good Government' Re-examined", (1947), 25 Can. Bar 
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CHAPTER II. (Cont'd. ) 


Rev. 1054. There is a general disposition to consider or hope 
that the "emergency" approach to the POGG power was destroyed 

by the decisions of the Privy Council in A#G Ont. v. Canada 
Temperance Federation, [1946] 2 D.L.R. 1 and the Supreme Court 
of Canada in Johannesson v. The Rural Municipality of West St. 
Paul, [1952] 1 S.C.R. 292 but the special character of the 
problems in those cases -- temperance and aeronautics -- makes 

it difficult to generalize about their future significance, 
particularly in view of the re-affirmation by the Privy Council, 
subsequent to the judgment in the Canada Temperance Federation 
case, of the approach laid down tin its earlier decisions: 
Co-operative Committee on Japanese Canadians et al’ v. A-G Canada, 
[1947] A.c. 87; C.P.R. v. A-G B.C., [1950] A.C. 122; Reference 
as to the Validity of Section 5 (a) of the Dairy Industry Act, 
1951} A.C. 1793 [1949] S.C.R. 1. 


Laskin, " "Peace, Order and Good Government aie (1947), 
25 Can. Bar Rev. 1054. | fe 


Lederman, "The Balanced Interpretation of the Federal Distribution 
of Legislative Powers in Canada", in The Future of Canadian 


Federalism, edited by P-A. Crépeau and C. B. Macpherson (Univer - 
sity of Toronto Press: 1965), p.109. 


For discussion of the rule against reference to Parliamentary 
speeches and other extrinsic aids in the interpretation of 
statutes, see Corry, "The Use of Legislative History in the 
Interpretation of Statutes", (1954), 32 Can. Bar Rev. 62h; 
Kilgour, "The Rule against the Use of Legislative History: 

‘Canon of Construction or Counsel of Cautionf? ", (1952) 30 

Can. Bar Rev. 769. On the whole, courts have tended to follow 
this rule in Canadian constitutional cases, although it has been 
affirmed from time to time that examination of legislative history 
and other facts may be desirable, if not necessary, in determining 
pith and substance, particularly where the issue is whether the 
legislation is colourable. See, for example, Taschereau J. (as 


he then was) in Lower Mainland Dairy Products Board v. Turner's 
Dairy Lid. , Pee Pe. FIS75 ,: at yi 585; 


Lederman, Review of O'Hearn's Peace, Order and Good Government, 
(1965), 43 Can. Bar Rev. 669, at p.674. 


Morin, op. cit. at p.551. 


See, for example, Reference re Waters and Water-Powers, [1929] 
Boe. LOO, at p.cls: 
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CHAPTER IT. (Cont'd. ) 


See, for example, Montreal Street Rly. Co. v. City of Montreal, 
(1910) 43 S.C.R. 197, at pp. 227 ff.; Reference re Hours of 


Labour, [1925] S.C.R. 505, at p.511. 


See, for example, The King v. Eastern Terminal Elevator Co., 
[1925] S.c.R. 43h, at p. 44s. 


Reference re Validity of Section 5 (a) of the Dairy Industry Act, 
P9hofes.G.Bs Aye atop. 50. 


In addition to the decisions in note 28 above which have effectively 


liberated provincial regulatory jurisdiction from inhibition by 
the federal criminal law power, outstanding examples of the new 
emphasis on provincial jurisdiction over "property and civil 
rights" in virtue of s.92 (13) of the B.N.A. Act are the decision 
in A-G Ontario v. Barfried Enterprises Ltd., [1963] S.C.R. 570 
which maintained the validity of the Ontario Unconscionable 
Transactions Relief Act notwithstanding the argument which 

could be made against it on the basis of federal jurisdiction 


in relation to interest; and the decision in Oil, Chemical and 
Atomic Workers International Union, Local 16-601 v. Imperial 

Oil Ltd. and A-G B.C., [1965] S8.C.R. 584 which affirmed the 
validity of provincial legislation prohibiting a trade union 

from using membership dues for political purposes notwithstanding 
the argument that it constituted an interference with the freedom 
of speech and expression held in previous cases to be an essential 
basis of the federal parliamentary system and therefore beyond 

the reach of provincial law. 


One may well ask whether this trend has not been influenced in 
some measure by what was said by the Honourable Vincent C. 
MacDonald in his Osgoode Hall lecture in 1960 entitled "Legisla- 
tive Power and the Supreme Court in the Fifties" published in 

The Courts and the Canadian Constitution, W. R. Lederman, op. cit., 
p.152 at p. 170: "In any event the Court might well exemplify 

the policy of the Privy Council, early avowed and often restated, 
that in passing on questions of validity involving the B.N.A. 

Act “it will be a wise course ... to decide each case which 
arises ... without entering more largely upon an interpretation 
of the statute than is necessary for the decision of the 
particular question in hand” (Citizens Insurance Co. of Canada 

v. Parsons, Queen Insurance Co. v. Parsons (1881), 7 A. G. 1 96, 

at p.109) “the object as far as possible [being] to prevent too 
rigid declarations of the Courts from interfering with such 
elasticity as is given in the written constitution” (The Combines 
Investigation Act Case (Proprietar ticles Trade Assocn. v. 

A-G for Canada, [1931] A.C. 310, at p.317 The Privy Council 
often disregarded these cautionary precepts to the detriment of 
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NOTES 


CHAPTER II. (Cont'd. ) 


that orderly elucidation of the law which results from gradual 
clarification of terms, as new cases present new aspects of 
meaning, rather than from great advances marked by subsequent 
retreats or enervating “explanations”. " 


It has generally been assumed that s.99 of the B.N.A. Act 

which contains a constitutional guarantee of tenure during 

good behaviour (subject to compulsory retirement at age 75) 

for judges of the “Superior Courts" does not apply to judges 

of the Supreme and Exchequer Courts of Canada although Lederman 
in "The Independence of the Judiciary", (1956); 34 Can. Bar Rev. 
1139 at pp. 1175-1176, expresses a contrary view. 


CHAPTER III. 


The opinion of Duff C.J. in the Alberta Press case [1938] S.C.R. 
100 does remind us, however, that the words in the preamble of 
the Constitution may not be without significance as a source of 
inspiration for general principles of far-reaching consequence. 
In holding that the provincial legislation in that case was an 
interference with the right of public discussion essential to 

the operation of the federal parliamentary system, he observed: 
"The preamble of the statute, moreover, shows plainly enough 
that the constitution of the Dominion is to be similar in princi- 
ple to that of the United Kingdom." Abbott J. went even further 
in the Padlock Act case, [1957] S.C.R. 285, where he found in the 
words “a Constitution similar in Principle to that of the United 
Kingdom" justification for the opinion, albeit obiter, that 
"Parliament itself cowld not abrogate this right of discussion 
and debate.” 


See Chapter II, note 18. 
See Chapter II, note ik. 


Despite the limited extent to which the right to the use of the 
English language in the Province of Quebec is guaranteed by 

s.134 of the B.N.A. Act, I assume that the Courts would presently 
find implied in this constitutional recognition of its official 
character in Quebec as wéll as in Parliament and the federal 
Courts and in the constitutional guarantee of free speech which 
has evolved from the Alberta Press case an effective limitation 
upon the power of the provincial legislature to legislate so as 
to restrict or penalize the use of the English language in 
various spheres of activity in the Province. Certainly there 
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CHAPTER III. (Cont'd. ) 


can be no doubt that the province cannot validly abolish the 
official character of the English language in Quebec. Although 
the Manitoba Act of 1890 constitutes an unfortunate political 
precedent for such action, it is difficult to see how it is a 
constitutionally valid one. See F. R. Scott, Civil Liberties 
and Canadian Federalism (University of Toronto Press: 1959), 

D. 523 


Cf. General Motors Acceptance Corporation of Canada Ltd. v. 
Perozni,: 51D. L. R. (2a) Tou, in which it was held that French 
is a "permissive" language in Alberta and that a conditional 


sale contract was validly registered in that province although 
written entirely in French. 


[2957] BiGpaee. 


Ibid., p.69. It is on the basis of this distinction that there 
is no constitutionally guaranteed right to separate or denomina- 
tional schools in New Brunswick, Nova Scotia, Prince Edward 
Island, and British Columbia. Cf. Clement, The Canadian Consti- 
tution, (3rd ed.), p.782. Section 22 of the Manitoba Act, 1870, 
differs from s.93 of the B.N.A. Act in guaranteeing denominational 
rights or privileges established by law or “practice” at the 
Union. 


City of Winnipeg v. Barrett, [1892] A.c. 445, in which the 

Privy Council held that the right to denominational schools 
which the Roman Catholics had in Manitoba as a matter of practice 
at the Union did not include the right to be exempt from taxation 
for the support of public schools. See also Roman Catholic 
Separate School Trustees for Tiny v. The King, [1928] A.C. 363, 
the effect of which was to limit the Roman Catholic right to 
tax-supported separate schools to those giving elementary educa- 
tion. 


The position in Alberta and Saskatchewan, as established by the 
Alberta and Saskatchewan Acts of 1905, is that the right to 
separate schoois is that which was provided by the ordinances 

of the North-West Territories of 1901, which gave to Protestant 
and Catholic minorities the right to support separate schools 
by their own taxation without liability for the support of other 
schools. 


There is no apparent reason why the rights to tax-supported 
denominational schools should be less in Saskatchewan than in 
Alberta but the 1907 statute which purported to abolish this 
right in Saskatchewan, in so far as secondary schools are con- 
cerned, was never challenged. In the North-West Territories 
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NOTES 
CHAPTER III. Cont'd. 


and the Yukon Territory there is essentially the same right to 
tax-supported denominational schools for both elementary and 
secondary education as there is in Alberta. 


CHAPTER IV. 


Dicey, The Law of the Constitution, lOth ed., 1959. 


Jackson, The Supreme Court in the American System of Government, 


1955, pp. 81-82, quoted by Edward McWhinney "The Supreme Court 
and the Bill of Rights -- The Lessons of Comparative Jurisprudence" 
(1959), 37 Can. Bar Rev. 16 at p.19. Cf. J. T. Thorson, "A New 
Concept of the Rule of Law", (1960), 38 Can. Bar Rev. 238, 
indicating the modern demand for a Rule of Law based on a 
constitutional guarantee of fundamental rights and freedoms 
rather on reliance on judicial application of common law 
concepts and rules of interpretation. See also F. R. Scott, 
op. cit., at p.13, to the effect that the English system for. 
the protection of human rights “depends upon basic assumptions 
on which we cannot wholly rely in Canada”. 


Quoted by Gaius Ezejiofor, Protection of Human Rights under the 
Law, (London: Butterworths it 55a ae ae ai 
Boucher v. The King, [1951] S.C.R. 265. 

ibid. , pp. 285-286. 

Ibid., p- 288. 

and A-G for 


Switzman v. Elblin Quebec, [1957] S.C.R. 285. 


Tbidssyp 2528. 

Ibid., pp. 306-307. 

Ibid., pp. 327-328. 

[1938] S.C.R. 100. 

Ibid., pp. 132-135. 

Saumur v. City of Quebec, [1953] 2 S.C.R. 299. 
[1955] S.C.R. 834. 
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NOTES 
CHAPTER IV. (Cont'd. 


[1959] S/C.R. 321, 
(1957) Que. Q.B. 707. 


Ibid., pp. 721-722. See also Pratte J. at p.716 to the same 
effect. For comment on this decision see F. R. Scott, (1958), 
36 Can. Bar Rev. 28. 


See for example Alliance des Professeurs Catholiques de Montréal 
v. La Commission des Relations Ouvrieres de Québec, 
$.C.R. 140. 


8-9 Elizabeth II, c.44. 


Strictly speaking, it also purports to apply to any pre-Confederation 
legislation, in force in a province by virtue of s. 129 of the 
B.N.A. Act, in relation to a matter which now falls under federal 
jurisdiction but such application is not likely to arise very often 
in practice. For a thorough analysis of the nature of the 

Canadian Bill of Rights see the series of articles published in 
(1959), 37 Can. Bar Rev. pp. 1 et seq., after the Bill was intro- 
duced in the House of Commons. For an earlier but very comprehen- 
sive and thought-provoking treatment of federal legislative juris- 
diction in relation to this subject, see F. R. Scott, "Dominion 
Jurisdiction Over Human Rights and Fundamental Freedoms", (1949), 

28 Can. Bar Rev. 4O7, and for an analysis of provincial jurisdiction 
in this field see Jacques-Yvan Morin, “Une Charte des Droits de 
1L'Homme pour le Québec”, (1963) 9 McGill L.J. 273. 


For a review of the cases in the first few years since the enact- 
ment of the Camadian Bill of Rights which established the basic 
judicial attitude towards it, see Ezejiofor, op. cit., pp. 175- 
177; D. A. Schmeiser, Civil Liberties in Canada (Oxford University 


¥ 


Press: 1964) pp. 36-53. 

Section 2. 

[1963] 8.C.R. 651. 

Note 13 supra. Another important Supreme Court decision relating 
to freedom of religion is Birks v. City of Montreal, [1955] S.C.R. 
799 which held provincial legis. slation authorizing mnie pal councils 
to pass by-laws for the closing of stores on religious feast days 

to be ultra vires. 


[1963] S.C.R. 651 at p.660. 


32 DLR. (24) 290. 


40 8 


akER 


nin | vet sg gr ¢ 


@ 


! on att at DINE Deb acted cote ee3 = .SS7-f57. og - 
(BOL) ~Hoc® 6.7 S98 uobatosb aiid no tosis Yo kite 
BS ower’ aatf mad ae 


samt soll 9b en eusttesd ‘bob gone tA otquana “ut 96 
cet WO 9b sSusityO eoocaies taf ncdi.nSwmeo # ¥ 


Ot 40 8 


 s P bs ise i Oe® 


| 
HolyassBetaod-sie yin oF Vigne ot eftoge id onie Sf yn segs yiclwt 
add Yo CSL .e to owtiiv yl som ivorg & 4s Sone. -t coke teteal 
fetebst Seba afilst wor doixtw voTam oo of colle a A ae 
gevto ywioy satus of yiletil ton st sohtaoltegs sou! noire coas tL 
sat to ovurtan adv to alayiene apuorsit » wo bfoerog mr 
nt batlaiiuiq esietiw te soiies wit 2 hath ii Jah baas) 
«<ondat Sow CL ett tette ..pee de Prot wd sat TE AGS) — 
-nedetymes yrov Ji tal ites ms 2 ire. Yo sac ade gk Soa 7 7 
-alturl, svivelagasl I[sse>5et Xo nome OMe Re Dea ~ faved? (ae @ete a 
‘4 - pe . 7 a, : 
notriiuod’ F030G eh SOR “ SOSLGL? vt 3 aie OE poktog 7 
(len) . amobeaess, Isfrensivit Lo ink’ =a - ow) selene ckery a 
nottsbiat-uit intorivorg Yo. 4taytam 14 > ac a (200 BS _ 


ob sjlet seh stust) aod” fake at cart atiowl ‘ert whey ot 
ANS AT MOSES (coke) “eae of ag aimed s = 


afoane “9, aortts ateoy wet text>. ett of aeeko Se) ‘Do “eT .& ay : 
ofead sft bedelidedne aclifw atayii Do | teliasa? oct to taam 7 
“OTL Oh eee «Go , Otol esd gee gut ae merol eeis“e Lata ite i 
- 


ytierteriod oAgS £0) AAS Ti Gal, 4 Us ‘ a 5 saat oe A, .& Ter 


: SS 
: fe) 8.9.8 | Beni & 


dale ee eg TwoD sin ig gel wefton, «acgce <f atoll 
De L2aer) Lasatagh “to. v= SG ws sokake st. Ty mies) ob 
eitsaves Leg) stact eae Balielitges Setuatvor bist sabia: 
awed. dens? avokaiiex no toto’ To Salec-6. say Wet seeding» 


ony muti 
CO ta LED: ROS | 
Ss Pe is) 


27. 
28. 


29. 


30. 


31. 


Sees 


HOTES 


CHAPTER IV. (Cont'd. ) 


[1963] S.C.R. 651 at p. 662. 


The Bill of Rights has been given some application in the definition 
and protection of the rights of accused persons under the criminal 
law. See for example Sommervill's Prohibition Application, 133 C.C.C. 
3233 R. v. Gray, 13¢ C.C.C. 537; and Shumiatcher v. A-G for Sask. , 

59 W.W.RK. 577. 


Albert S. Abel "The Bill of Rights in the United States: What Has 
It Accomplished?" (1959), 37 Can. Bar Rev. 147 at pp. 184 et seq. 


It may be that the argument in favour of an entrenched Bill of 
Rights based on the existence of two cultures “with different 
concepts of the relationship of the individual and the charge to 
the state" does not have the same force in the sixties as it did 
in the fifties. Cf. F. R. Scott, Civil Liberties and Canadian 
Federalism, op. cit., p14, and Ezejiofor, op. cit., p.1o4. For 

a detailed argument against the adoption of an entrenched Bill of 
Rights because of the power of judicial review which it gives, 

see D. A. Schmeiser, op. cit., pp. 22 et seq. Cf. comment thereon 
by D. A. Gibson, (1965), 43 Can. Bar Rev. 385. 


Canadian Courts have refused, on the whole, to declare racial 
discrimination to be illegal on the ground of public policy or 
"public order and good morals”. See Lowes Montreal Theatre v. 
Reynolds, (1919) Que. K.B. 459 (refusal to admit a negro to a 
theatre); Christie v. York Corporation, [1940] S.C.R. 139 (refusal 
to admit a negro to a tavern). In Nobie & Wolfe v. Alley, [1951] 
S.C.R. 64 the Supreme Cours was able to avoid the issue by declaring 
a restrictive covenant of a racial character void for uncertainty. 
But cf. In re Drummond Wren, [1945] 4 D.L.R. 674, holding such 
covenants to be illegal on the ground that provincial public policy 
must reflect international charters and agreements concerning human 
rights. Ina similar vein, see F. R. Scott, "The Bill of Rights 

and Quebec Law” (1959), 37 Can. Bar Rev. 135 at pp. 143 et seq. for 
an interesting discussion of the possibility that, with the standard 
of public policy concerning Giscrimination now established in the 
Canadian Bill of Ri > the Quebec Courts are free to deal with 
this problem on the basis of pubiic order and good morals. 


hos 


For example; Conveyancing and Law of Property Act, R.S.0. 1960, 
c.66, s.22; An Act to Protect Certain Civil Rights (Bill of Rights 
Act), Stat. of Sask., 1947, ¢.35, 1953.R.8:8., ¢.3453 An Act 
respecting Fair Accommoda’ 


tion Practices, Stat. of Sask., 1956, c.68; 
An Act to Prevent Discrimination in regard to Empi ent and in 
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Discrimination Act, R.S.Q. 1964, c.142, under which the Quebec 

coer Wage Comm eben has the duty of investigating complaints 

and at es %O shoei cS settlement. See also federal Fair 

, Stat. of Can. 1953, c.19. The Ontario 

his discrimination is now found in the Ontario 
1-62, enacted by Stats. of Ont. 1961-62, ¢.93. 


This would appear to be the general function contemplated for the 
Ontario Human Rights Commission. 


The outstanding example in recent history of the protection afforded 


= 


to civil Liberties by the civil law action in damages is the judg- 
ment of the Supreme Court cf Canada in Roncarelli v. Duplessis, 
£1959) Sc. Rs lobe which condemned the Premier of the Province of 
Quebeus, in his personal capacity, for having illegally ordered 
the cancellation of a liquor license for a cause extraneous to 
the law. 


CHAPTER V. 


Tee Parliament o » Cana: ia has exclusive legislative authority in 
relation to aie matters coming within the class of subjects 
deseribed in head 27 of s. 91 as “the Criminal Law, except the 


const rr 9 ws Courts of Criminal Jurisdiction, but including 
the Procedure in Criminal Matters”. 


fig2h] A.C. 328 at p.3h2; A-G for B.C. 
A.C. 368 at 0.375376. 


ot. Rus seo. v. en, (1882) 7 App. Cas. 829, which upheld 
3 erence Act ca the basis of the 


PYCERBERY clause, and Hodge v. The Queen, 


Team 


aity of provincial Legislation to regulate 
in a province, not as an aspect of public 
ster of municipal or police regulation of a 
private nabure in the province. 
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CHAPTER ¥. (Cont! 


This issue is reflected in the Slot Machine decisions (to be 
commented on in onder detail in the text), in which the Supreme 
Cours of Canada, om a four to three division, held provincial 
legislation providing for the confiscation of gambling machines 
to be ultra vires the provincial legislature: Johnson v. AsG 
Alberta, [1954] S.C.R. 127; DeWare v. The Queen, [1954] S.C.R. 


Leet 


This issue is reflected in the case of A-G of Ontario v. Koynok, 
Pigal! 1 B.G.R. 548, in which provisions in the Judicature Act of 
Ontario for an injunction to restrain the publication of a 
magazine found to be Poke immoral, or otherwise injurious 

to public morals” were held to be beyond provincial jurisdiction 
as relating to a matter of criminal law. 


The issue here is reflected in the relationship between the federal 
power to compel. Sunday observance, as in the Lord's Day Act, 1952 
R.8.C., c.ifl, and provincial jurisdiction to permit, but not to 


3 
prohibit, jared activity. wets Day Alliance v. A-G Can., [1925] 
ALC. 384; Lord's Day Alijance v. A-G B.C. 1959] S.C.R. 497. 
St. fax ¥. } , £1938] 4 D.L.R. 762. in which an Ontario statute 
Making it an offence to procure lodging for oneself and a woman 
falsely held outs to be one's wifs was held to be vitra vires. 


Reps Ao es Se 0. Pag Nay comes into force in a county or cit 
FAS 
a7) 1 for by a referendum. 


Risve. B9529.chu71. ae prohibitions in this Act are 
qualified by the wort as provided in any prowincial Act 
or law now oz hereat a 


Jucgnett was undoubtedly affected, even in those who would normally 


lean to the side of civil liberties, by the extremely offensive 
eter of the language of the Jehovah Witnesses. It is signifi- 
cant that in almost ail the important cases arising out of their 
activisy -- Boucher, Ssumur, Chaput, ela BENE Lamb -- the 
provincial Court of Appeal was over-ruled by the Supreme Court of 


Canada. 


] AG. 348 at p. 370. 
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Note 1, supra, at p.839. 
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NOTES 


CHAPTER V. (Cont'd. ) 


See nove 13, Chapter IV. 
See nove 14, Chapter IY. 
See note 34, Chapter IV. 
[1962] S.C.R. 681 at p.699. 


[1961] Q.B. 610 at pp.615-616. 


See rote 28, Chapter II. o the cases cited there should be added 
the decision in Steph 7. The Que [1960] S.C.R. 823. 


[2941] S.C.R. 396. 
[1960] S.C.R. 776. 


[1952] A.c. 518. 


[1960] $.C.R. 776 at p.800. 


318 at pp. 326-327. 


» [1955] 8.C.R. 799; [1954] Que. Q.B. 


Cf. Birks v. 


679; [i952] Qe 
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Sections 102 et seg. 
The pivotal sections are 117, 109, and 108 which read as follows: 


“LL7. he several Provinces shall retain all their respective 
Public Property not otherwise disposed of in this Act, subject 
to the Right of Canada to assume any Lands or Public Property 

required for Fortifications or for the Defence of the Country.” 


"109. ALL Lands, Mines, Minerals, and Royalties belonging to 
the several Provinces cf Canada, Nova Scotia, and New Brunswick 
the Union, and all Sums then due or payable for such Lands, 

3, Minerals, or edie f shall belong to the several 
inces of Ontari mebec, Nova Scotia, and New Brunswick in 

he same are si ituate or arise, subject to any Trusts 

existing in respect thereof, and to any Interest other than 
that of the Province in the same." 


"108, The Public Works and Property of each Province, enumerated 
> 

in the Third Schedule to this Act, shall be the Property of 

Canaia.” 


A-G Can. v. A-G Ontario, Quebec, and Nova Scotia (first Fisheries 
BED, RE % " rs Ta. a ae 
case), (1898] A.C. JOO at pp. 709, T1i2-713. 


vy. A-G Can. , L191] A.C. 153 at p.172; A-G Quebec v. 


B. ° 
Nipissing Central Ry. Co. and A-G oe ri926); AvG) 715 at pp. 
7A FOU 


! 


case, note 4, supra. 
Ontario Mining Company v. Seybold, [1903] A.C. 73. 


Reference re Waters and —— ~Powers, [1929] S.C.R. 200 and cases 
referned % tO therein, notabi. ee supra, Nipissing Central Ry., 


wa, and City of Bates 2 v. Harbour Commissioners of Montreal, 
Tis2e] A.c. 255. ) 


Fox CXOMPLE, the following statutes to be found-in 1952 R.S.C.: 
National Parks Act, ¢.189; National Harbow rs on at Act) 167: 
St. Lawrence Seaway Aus ei Control 


sh 
Act, ¢.ii3 Railway Act, ¢.2354. 
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NOTES 


CHAPTER VI. (Cont'd. ) 


"ge. (10) Local Works and Undertakings other than such as are 
e follow Classes: 
i, 


“nes of Steam and other Ships, Railways, Canals, 
Telegraphs, and other Works and Undertakings connecting 
the Province with any other cr others of the Provinces, 
or extending beyond the Limits of the Province: 


(b) Lines of Steam Ships between the Province and any 
or Foreign Country: 


(c) Such Works as, although wholly situate within the 
Province, are before or after their Execution declared 
by the Parliament of Canada to be for the general 
Adventage of Canada or for the Advantage of Two or more 
of the Provinces. " 


"91. (29) Such Classes of Subjects as are expressly excepted in 
the Enumeration of the Classes of Subjects by this Act assigned 
exclusively to the Legislatures of the Provinces. " 


See Luscar Collieries Limited v. McDonald, [1925] S.C.R. 460, and 
Laskin, Canadian Constitutional Law, 2nd ed. (1960), p.498. 


Reference re Waters and Water-Powers, [1929] S.C.R. 200 at p.220. 


that federal jurisdiction with respect to “naviga- 
" mass te “widely construed". City of Montreal 
bour Commissioners, [1926] A.C. 299 at p.312. 


rs ee ee R.§.€. 1952, ¢.195. An interesting 
She inter-governmental co-operation 


- 


exampie “in Seca years of 7 
that is so ofsen necessary in Canada for the development of natural 
oa is the agreement governing the development of water power 
B48 ashe River involving the intervention of the Quebec, 
federal governments. See 1942 Stats. of Que., c.33, 
o 


c.21, and the Upper Ottawa Improvement 


~o-Klectric Power Commission of Ontario, 
ose ‘: of the effect of this develop- 
ons of pulp and paper companies. 
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NOTES 


CHAPTER VI. 


concession that all wood "be completely processed in Quebec". 
ct, 1964 R.S.Q., c.120, which applies 
ides for the establishment of joint 

marketing plams and the negotiation of minimum selling prices 

to be paid to producers. In effect, it provides for a Kind of 
collective bargaining by pulpwood producers, who would otherwise 
have to bargain individually with the pulp and paper companies. 
The Farmers' and Settlers' Pulpwood Sales Price Act, 1964 R.S.Q., 


c.94, empowers the government, where there is not a joint marketing 


plan for the sale of pulpwood uader the Agricultural Marketing Act, 
+353 


to fix the kinds and quantities of pulpwood that a “trader shall 
purchase within a stated period, having regard to the supplies 
required for the normal operation of his business during such 
period” and “to fix the price that a trader who purchases such 
pulpwood must pay”. 


"95. In each Province the Legislature may make Laws in relation 
to Agriculture in the Province, and to Immigration into the 
Prevince; and it is hereby declared that the Parliament of Canada 
may from time to time make Laws in relation to Agriculture in all 
or ary of the Provinces, and to Immigration into all or any of the 


o Immigration shall have effect in and for the 
Province as long and as far only as it is not repugnant to any Act 
of the Parliament of Canada." 


Section 91 (12) -- "Sea Coast and Inland Fisheries”. 


n, Canadian Constitutionel Law, nd ed. (1960), p.354: "Among 
least illumined areas of constitutional adjudication is that 
cerned with the scope of the concurrent power in relation to 
Lculture, given by s.95 of the B.N.A. Act Here, as much as, 

if not more than amywhere else in the Act, was an invitation to 

a working federalism by which problems in the fleld, if not 
adequately serviced by provincial legislation, could be tuxen 


na wa 
up or solved through national legislative policies. The possibili- 
ties represented by s.95 have, so far, foundered on a 
construction of the agricultural power which has drained it of 


ie] 
substance, both as a source of provincial legislation and of 


a A oe 8 
federal legislation. 


{ 


A-G B.C. v. A-G Can. ,[1914] A.C. 153 at p.174. 


A-@ Can. v. A-G Quebec, (1922) 1 A.C. 413 at p.431. 
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NOTES 


CHAPTER VII. 


John Deere Plow Company, Limited,v. Wharton, [1915] A.C. 330 at 


Pp. 540. 


Bonanza Greek Gold Minin = Iamited v. The King, (1916) 
1 A.C. 566; The Companies rence case, (1916) 1 A.C. 598. 


John Deere Plow, supra; Great West Saddlery Co. v. The King, 


(1997) 2 Af. 91. 


Great West Saddlex 


A-G Man. v. A-G Can., [1929] A.C. 260. 
A-G Man. v. A-G Can., supra, at p.268. 
[1932] A.¢. 328. 


A-G Ont. v. A-G Can. (Local Prohibition case), [1896] A.c. 3h8; 
esi and Malsters' Association of Ontario v. A-G ait, 


A.C. 
[1902 j ae To 
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NOTES 


CHAPTER VIII. Cont'd. 


Grand Teunk Ry. of Canada v. Attorney-General, [1907] A.C. 65. 
It may be observed, however, ee in the Supreme Court judgment 
in this case (36 8.C.R. 136) some of the judges do invoke the 
concept of “management”, taken in a broad sense, but their 
reasoning forms no ground of the judgment in the Privy Council. 


Workmen's Compensation Board v. C.P.R., [1920] A.C. 184. 
Reference re Hours of Labour, [1925] 8.C.R. 505. 


The Courts and the Canadian Constitution. (The Carlton Library: 


1964, p.170. Mr. Justice MacDonald also refers, however, to the 


classic statement by Sir Frederick Pollock of the great problem 
of judicial statesmanship: "determining when it is wise to 

decide a matter on the narrowest poSsible base and when it is 
both Legitimate and salutary to grasp the opportunity to formulate 
general principles in the hope that they may have an influence 


extending far beyond the immediate case.” 


Z% does not necessarily follow, however , that regulation of 
inserorovinclal works and undertakings is a matter which must 


always be lett, from the point of view of administrative policy, 

to the federal goverament. Following the decision of the Privy 
Council in A-G Ont. v. Winner, [1954] A.C. 541 which held certain 
conditions imposed by the Moor Carrier Board of New Brunswick 

upon @ Licence granted to an intberprovincial bus line to be ultra 
Wires as an interference with an interprovincial work or undertaking 


ted AE 
wichita: exc sdusive federal jurisdiction, the federal government, in 
2 » 1954 (Can. ), ¢.59, delegated 
IELTS; ae to the provinces to issue licences to 
provincial motor vehicle Sexy rices and to fix the tolls for 
in Sexprovincia. transportation. An issue has been raised as 
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hibited, under the Nova Scotia Interdelegation case (note 29, 
Chapser TI) and the delegation of executive or administrative 
authority, permitted by the P.E.1I. Potato Marketing Board case 
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CHAPTER IX, 


A,-G Can., [1958] S.C.R. 626, where it was 
bicion in s.32 of the Canadian Snost Board Act 
celal movements of grain without a licence from 
confiics with s.121 of the B.N.A. Act which 
breathe less “All aAvticles of i Growth, Produce, or Manufacture of 
any ome of the Provinces shall, from and after the Union, be 
admitted free into each of the other Provinces." 


Regina v 
Cours of Ap; sf 
ee ae regulating deliveries to local feed mills engaged in 
intva-provinelal trade were valid as “necessarily indicental to 
ihe ohher provisions of the Act dealing with interprovincial and 
expor's Roy pa 


the provisions of the Canadian Wheat 
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3) 29 D.L.R. (2d) 406 in which the Manitoba 
% a 


It is umecessary here to trace the steps by which the federal 
trade and commerce power was so reduced by decisions of the 
Judicial Committee of the Privy Council as to exclude federal 
regvlation of intra-provincial aspects of trade and commerce and 
to deny any importence to this head of jurisdiction as a basis 
for the regulation of certain matters, such as the insurance 

@2S » pete tions in restraint of trade, and industrial 

dis nonin which considered to have assumed 
national pr venitee C ficance in the commercial life of 
the coumtry. The result oe the deparweseaes was summed wo by Sir 
Iyman Deft tn Reference re Products Markesing, [1936] 
S.C.R. 398 at p.410 as Follows: rE would appear to result from 
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CHAPTER IX. 


« The importance of the federal 
commerce pewer in the Un en dbee ~~ declared by one judge 

of the Sucreme Cours to be “as broad as the economic needs of 
the nation” «= is in striking contrast to the judicial treatment 
jurisdiction with respect to trade Sod commerce in 

vr a thorough comparison of the commerce powers under 


ee re nace zi, Bae 
Shreverors cas¢, 234 U.S 
Te ee 
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Caraia, 


stitutions, see Alexander Smith, The Commerce Power in 
Canaia and the United States, (Toronto: Butterworths: 1963). 


1931] A.C. 310; TLE BOT 
4g8 A of the Criminal Code), [1937] 


dard Sausage Co. v. Lee, [1933] 4 D.L.R. 501 (Ont. C.A.) 
ag Poot ani Deug £ Acts and Rex v. Perfection Creameries 
[930] 3 DER. 18S (Man. C.A.) re the federal Dairy 
“y Act, R.8.C. 1927, ¢. 5, niet a the Maple Products 
Act, E.5.C. : and the Fertilizers 3 Act, Stat. 
same basis. Federal jurisdiction 
thought to be the logical 
wriculture power has 
the Courts on the bas 
isletive subject matter and con- 
natly to exclude regulation of 
iirect and immediate pars of the 
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NOTES 


CHAPTER IX. (Cont'd. ) 


companies from selling their securities without a provincial 
licence (A-G Man. Man. v. A-G Can., [1929] A.C. 260). So far, 

the penal provisions, enacted under the authority of section 

G2 (15) of the B.N.A. Act, for the enforcement of provincial 
securities legislation, has not been held to be inoperative 

by reason of conflict with the provisions of the Criminal 

Code relating to securities transactions (Smith v. The Queen, 
[1960] S.C.R. 776). As in the case of company law generally, 
the field of securities regulation is one in which there is 

a constant demand for an increasing measure of uniformity 

and elimination of administrative duplication. It will be 
recalled that it was precisely this desire for uniform 
legislative treatment that made the commercial interests 

at Confederation urge the assignment of jurisdiction to the 
Parliament. of Canada over the more important matters of 
commercial law. Under the Securities Act of 1953, the Securities 
and Exchange Commission of the United States regulates the 
public offering of securities in interstate commerce or through 
the mails. 


ear Tire and Rubber Co. of Canada et al v. The 
Queen, [3 piel S.C.R. 303, in waich the Supreme Court of Canada 
held that the provision in section 31 of the Combines Act for 
a restraining order (what is called a “cease and desist order" 
in the Ux ited States) was valid under the federal criminal law 
n was left open as to the constitutional 
Vision in the same section for an order 
ion of a merger, trust or monopoly. 
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product within the province would appear to be prima facie within 
provinelal legislative jurisdiction, though on precisely ely what 
basis is not too clear. Cf. A-G Ont. v. A-G Can. (Local Prohibi- 
tion case), [1896] A.C. 348, where in answer to the question, 
“Has a provincial legislature jurisdiction to prohibit the 
manufacture of such liquors within the province?", the Privy 
Council said: "In the absence of ¢ 20 nfl icting legis sLation by the 
Parliament of Ca 
the provincial e 
effect if it were shown th 
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While the federal Agricultural Products Marketing Act, R.S.C. 1952, 


c.6, authorizing delegation by the Governor in Council to a 
einen agency of administrative authority to regulate the 
marketing of agricultural products in interprovincial and export 
trade was held to be valid in P.E.I. Potato Marketing Board v. 

H. B. Willis Inc., [1952] 2 S.C.R. 592, the difficulty arising 
from the fact that the federal and provincial statutes in such ¢c 
cases must be within the respective jurisdictions of Parliament 
and the provincial legislatures, having regard to the uncertain 
and to some extent overlapping spheres of jurisdiction in this 
field, is reflected in the following statement from the opinion 
of Kellock J. in this case: "In the result, while it is clearly 
within the competence of Parliament and a provincial legislature 
to authorize an agency such as the agency contemplated by the 
legislation here in question so as to bring about a regulation 
of the whole field of trade in a natural product, it is necessary 
that the Dominion and provincial legislation respectively be 
confined to the legislative jurisdiction of each legislature." 


Under both the American and Australian Constitutions there would 
appear to be less inhibition upon federal legislative initiative 
in the field of trade and commerce while leaving considerable 
scope to state regulation in the absence of federal intervention. 
See Laskin, Canadian Constitutional Law, 2nd ed., 1960, pp.315- 
316. Under the American Constitution, Congress has power "to 
regulate Commerce with foreign Nations and among the several 
States ...", and under ‘the Australian Constitution the Common- 
wealth Parliament has jurisdiction with respect to "Trade and 
commerce with other esters. and among the States", but under 
both Constitutions the residue of legislative power rests with 
the states. Moreover, in neither Constitution is the federal 
3 power expli itly € exclusive of state jurisdiction. 
aoe oe American Constitution there has evolved a highly 

and pragmatic appz dain which leaves a degree of 
urisdiction, subject to a rule of paramountcy in 
eral intervention. For a summary of the present 
judicial approach, see Smith, op. cit., pp.233-234. In the 
final analysis, syer, it would appear that Congress is: 
acknowledged to have the power to determine the effective 

- 


conc ion? 7 
favour of fe 


distribution o le egislative jurisdiction to regulate commerce. 
Under the Australian Constitution the doctrine of “incidental 
powers” gives the Commonwealth Parliament a legislative reach 
in respect of trade and commerce aioe subegeons to that enjoyed 
by the United + 
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CHAPTER IX. (Cont'd. ) 


Laskin, op. cit., pp. 653-654. 


[1924] A.C. 999. The issue in this case was the validity of the 
federal Income War Tax Act, 1917, as applied to the income in 
the form of salary and sessional indemmity, of a provincial 
minister of the Crown. The Privy Council held that the Act was 
intra vires the Parliament of Canada and validly applied to 

the minister. 


Ibid., pp. 380-381. 


As to whether Parliament may impose indirect taxation for provin- 
cial purposes, see the doubt raised by Laskin, op. cit., p. 64, 


[1936] S.C.R. 427 aff'd. sub. nom. A-G Can. v. A-G Ont., [1937] 
AOC 555s 


[1936 )}eSeteRorke7dav. py'32s 
[1932] A.c. 41 at p.52. 

[1937] A.C. 355 at pp. 366-367. 
Laskin, op. cit., pp. 658-659. 


An example of this kind of problem is to be seen in the decision 
which held that provincial marketing schemes providing for 
equalization of returns were invalid as involving the imposition 
of indirect taxation. Lower Mainland Dairy Products v. Crystal 
Dairy Ltd., [1953] A.C. 168; Lower Mainland Dai Products Board 
v. Turner's Dairy Ltd., [1941] S.C.R. 573. The problem would 


now appear to have been eliminated by the decision of the Supreme 
Court in Crawford and Hillside Farm Dairy Ltd., (1960), 22 D.L.R, 
2d 321. For analysis of this problem and a question as to the 
validity of a federal delegation to a provincial agency of 
administrative power to impose indirect taxation for provincial 
purposes, see Laskin, op. cit., pp. 712-716. 
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CHAPTER X. 


"92. In each Province the Legislature may exclusively make 


‘Laws in relation to Matters coming within the Classes of 


Subject next herein-after enumerated; that is to say,-- 


14, The Administration of Justice in the Province, 
including the Constitution, Maintenance, and 
Organization of Provincial Courts, both of Civil 
and of Criminal Jurisdiction, and including 
Procedure in Civil Matters in those Courts. “ 


See Note 16, Chapter IT. 


Section 100 of the B.N.A. Act which reads: "100. The Salaries, 
Allowances, and Pensions of the Judges of the Superior, District, 
and County Courts (except the Courts of Probate in Nova Scotia; 
and New Brunswick), and of the admiralty Courts in Cases where 

the Judges thereof are for the Time being paid by Salary, shall 
be fixed and provided by the Parliament of Canada. " 


99. (1) Subject to subsection two of this section, the Judges 
of the Superior Courts shall hold office during good behaviour, 
but shall be removable by the Governor General on Address of 
the Senate and House of Commons. 


(2) A Judge of a Superior Court, whether appointed before 
or after the coming into force of this section, shall cease to 
hold office upon attaining the age of seventy-five years, or 
upon the coming into force of this section if at that time he 
Bae already attained that age.” 


"g7, Until tna! laws relative to Property and Civil Rights in 
Ontario, Nova Scotia, and New Brunswick, and the Procedure of 


' the Courts in those Provinces, are made uniform, the Judges of 


the Courts of those Provinces appointed by the Governor General 
shall be selected from the respective Bars of those Provinces, 


"98. The Judges of the Courts of Quebec shall be selected from 


the Ber of that Province." 


ae Corporation v. York Corporation, [1938] A.C. 415 at 


5- See also 0. Martineau & Sons limited v. ee 
cere at [1932] A.C. 113 at pp. 120-121, where section 9 


as supplemented by sections 99 and. 100, was said "to lie at 


‘the root of the means adopted by the framers of the statute | 


to secure the impartiality and the es nis of the Provin- 
cial judiciary." 
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1938] S.C.R. 398 at pp. 415-16. 


For example, the decision of the Privy Council in Labour Relations 
Board of Saskatchewan v. John East Iron Works Ltd., [1949] A.c. 
134, which held that the jurisdiction of the Saskatchewan Labour 
Relations Board (and particularly that which permitted the Board 
to order the reinstatement of an employee who had been dismissed 
for union activity) did not make the Board a superior court or 
tribunal analogous thereto within the meaning of s.96 so as to 
require federal appointment of its members, might have been thought 
to have put an end to attacks upon the jurisdiction of Labour 
Relations Boards based on this section of the Constitution, but 
such attacks persist. See R. v. Ontario Labour Relations Board 
Ex parte Ontario Food Terminal Bd. and comment by Laskin, (1963), 
1 Can. Bar Rev. 446; also Tremblay v. Quebec Labour Relations 
Board et al, [1956] Q.B. 44 (appeal pending in the Supreme Court 
of Canada) in which the issue is whether the power conferred by 
s.50 of the Quebec Labour Relations Act to decree the dissolution 
of an association for participation in an offence against s.20 F 
of the Act is jurisdiction which may be exercised by a provincially / 
appointed officer. The provincial Court of Appeal, in a three 

to two judgment, affirmed the validity of s.50, but the division 
in the Court underlines the continuing seriousness of s.96 as an 
embarrassment to provincial regulatory jurisdiction. It must be 
said that the decision of the Supreme Court of Canada on a five 

to four division, in the Olympia Bowling case, [1955] S.C.R. 454, 
holding that the Ontario Municipal Board did not have power to 
determine whether certain property was assessable, has created 

a great deal of uncertainty with respect to the bearing of s.96 
of the B.N.A. Act wpon the validity of the jurisdiction of provin- 
cial administrative authorities to determine questions of law. 

See Laskin, "Municipal Tax Assessment and Section 96 of the B.N.A. 
Act: The Olympia Bowling Alleys case", (1955), 33 Can. Bar Rev. 
993. So far, provincial Workmen's Compensation Boards have 
survived attack based on section 96. Slanec v. Grimstead, 54 

Que. K.B. 230, [1932] 3 D.L.R. 81; Farrell v. Workmen's Compensa- 
tion Board, [1962] S.c.R. 48. 


voi touchant la Constitutionnalité de la Loi concernant la 
juridiction de la Cour de Magistrat, [1965] S.C.R. 772, rev'g. 
19 5 Q. B. L3 55 Betsy he 


s 


[1938] S.Cc.R. 398. 


Attorney - General of British Columbia v. McKenzie, [1965] S.C.R. 
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NOTES 


CHAPTER X. (Cont'd. ) 


12. By section 34 of the new fode of Civil Procedure (enacted by 1965 
Stat. Que., c.80) the monetary limit of the jurisdiction of the 
Provincial Court has now been raised to $1000. 


13. For an intéeyesting examination of the question of the security of 
judicial salaries under the Canadian Constitution, see Lederman 
"The Independence of the Judiciary", (1956) 34 Can. Bar Rev., 1139 
at pp. 1163-1165. 


14. Report of the Royal Commission of Inquiry on Constitutional Problems, 
1956, especially Vol. III, Book 1, pp. 228 et seq. 


15. Morin, "A Constitutional Court for Canada", (1965) 43 Can. Bar 
Rev. 545; also “Vers un nouvel équilibre constitutionnel" in 
The Future of Canadian Federalism (University of Toronto piesa! 
1965)5 at pp. 155-154. 


16. For a detailed summary of the law governing the judiciary of the 
Federal Republic of Germany, see Bowie and Friedrich, Studies in 
Federalism (Little, Brown & Co.: 1954) pp. 140 et seg. The result 
is a highly complicated system of judicature''in the continental 
tradition and one which must be a fruitful source of jurisdictional 
conflict. 


Lis. Vol. Git, Book 1, ».295. 


18. Cf. Bowie and Friedrich, op. cit., pp. 152-153, and McWhinney, 


Comparative Federalism, (University of Toronto Press: 1962) pp. 
29-31. Both touch on the fact that only a certain proportion of 
the judges of the Federal Constitutional Court are appointed or 
elected for Rife, the balance being elected for a limited term of 
years. The dilemna here would appear to be between creating the 
conditions of judicial independence and keeping the judges respon- 
sive to the changing constitutional and political outlook which 
they are supposed to represent. 


19. In eicaaetes to what is said earlier in this Chapter, see pp. 50 
et seq. in Chapter IT. 


20. This is on the assumption, of course, that these sections ddd 
not apply to the federal superior courts as is contended by 
Dean Lederman. See Chapter II, note 47. 


21. Morin,"Vers un nouvel équilibre constitutionnel"; supra, at pp. 
148-153. In "A Constitutional Court for Canada” at pp. 551, 
Professor Morin es the following suggestions concerning appoint- 
ments: "The judges could be elected by the Senate, if the latter 
were trensbaralld Muiboaalis-national Upper House, and it could be 
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NOTES 


CHAPTER X. (Cont'd. 


provided that a two-thirds majority is required in order to 
obtain election (these suggestions could apply to the Common 
Law and Civil Law chambers of the Supreme Court as well). 
Should it be found that the creation of a Constitutional Court 
can be obtained before other, more far-reaching and pervasive 
changes advocated in the federal institutions (Such as a new 
Senate), it could be provided that the French-speaking part 

£ the Court would be nominated jointly by the federal and 


Sy ee camire ats w 
uebec governments. 


For an excellent summary of the limitations of the reference 
case as a technique of constitutional determination, see 


MacDoreld, "Legislative Power and the Supreme Court in the 
Mfties", in The Courts and the Canedian Constitution, (Toronto: 
McClelland and Stewart Limited, 1964 [The Carleton Library No. 16], 
pp. 171-172. 


